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Preface

Sjurour Skaale'

Denmark - or "Denmark Proper" - is in itself a small state . It has a population of around

5 .4 million people, and th e total land and sea area of the country of Denmark is 149,000

square kilometres . Add to that, however, the northern dep enden cies whi ch, together with

Denmark Proper, form "All th e Parts of the Dani sh Realm," and an altogether larger pic­

ture emerge s.

The Faro es, or the Faroe Islands, encompass only 1,400 square kilomet ers of land that

are populated by 48,000 people . But th e total land and sea area ofThe Faro es is 268,900

square kilometres, almost twice th e size of Denmark. In Greenland there are 57,000

people, but geographically Greenland dwarfs Denmark with its whopping 4,430,000

square kilometres of land and sea, thirty times th e size of continen tal Denmark. 2

Consequently, both Greenland and Th e Faro es contr ibute to making th e State of

Denmark a very larg e state in geographical terms.Through their size and strategic location,

Greenl and and Th e Faroes, both during th e Second World War and throughout th e Cold

War, have lent enormous geopolitical importance to Denmark. By virtue of th e combine d

size of those two te rritori es, Denmark was able, first , to be counted as an Allied Stat e, and

then, to make sign ificant contributions to th e Nor th Atlantic Treaty Organisation .

Th e Stat e of Denmark, or th e Realm of Denmark as th e constitutional text refers to

it, is thus a state where 97 per cent of the geographi cal mass lies outside the political centre .

Th ese waste areas mak e Denmark Proper appe ar as an enclave far away from its main geo ­

graphical centre.

The Danish Constitution has an odd relationship with this reality. Originally written

at a time wh en Denmark was a constitutional conglom erate with even more associat ed

countr ies, th e text can, and will by Danish nationali sts, be interpreted as a constitution of

a centralised and homogenous state without significant subdivisions.

Sjurdur Skaale, who works for the North Atlantic Group in the Danish Parliament , has
been the Secretary of the Working Group that has written this report. He has a Master 's
Degree in Political Science from the University of Copenhagen , is a form er editor and
journalist, and former Advisor to the Faroese Government .

Numbers provid ed by the Danish land register institute, Kart 08 Matrikelstyrelsen.

Sjurdur Skaale (ed.),The RightTo Nationa l Self-De terminat ion, vii-x.
© 2004 Koninklijke Brill N V. Printed in the Netherlands.
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In reality, Denmark has features of a federal state becaus e of the fact that the Home

Rule Parliaments and Governments of Greenland and The Faroes in reality control most

internal legislation and , furthermore, in som e areas - e. g. fishery - in reality control th eir

own international relations.

However, Denmark also has features of a colonial state becau se of the fact that neither

Greenland nor Th e Faroes have joined the Realm by th eir own choice. Th ese two countr ies

and th ese two peoples have not been allowed to accept or reject the Dani sh Const itution as

their own constitution through referenda .

Thus, this consti tut ional association consists of a small, but densely populated con­

tin ental Europ ean country, and two sparsely inhabited territories, on e a Nor th Atlantic

island group, and the other a vast North American territory. However, the arrangement

begs a number of qu estions.

What is the statu s ofThe Faroes and Greenland, and the Faroese People and Greenland

People, respe ct ively? Are they Danish minorities? Are they indigenous peoples? Are they

Peoples or Nations in their own rights? Do they enjoy any status under international law?

Do The Faroes and Greenland have the right to national self-de termination? And if so , what

do es thi s right include?

These are among the qu estions that have been discussed in Denmark, Greenl and and

The Faroes for a long whil e. Th ey are of more than merely acade mic interest. Th e status

and rights of The Faroes and Greenl and under international law were discussed after the

end of th e Second World War when a Faro ese referendum , showing a narrow majority

in favor of ind ep endence, was overruled in 1946 . They were discussed when th e Home

Rul e Compact was implemented in The Faroes in 1948. They were also discussed when

the Dani sh Con sti tution was officially promulgated in Gr eenl and in 1953, and during the

Dan ish-Greenland negotiation s about Home Rul e in th e seventies. When during th e eight ­

ies and early nineties th ere were negotiations about th e rights to th e Faroese und erground ,

the Faroese argumentation was, largely, based on international law. Wh en, in 2000, there

were negotiations between Denmark and Th e Faroes about the establishment of a Faroese

state , inte rnational law was, again , wh at the Faroes e tried to base their claims upon.

The truth is, though, that neither the Greenland nor the Faro ese author ities have

always stoo d on solid ground when the y have referred to international law in their negotia­

tions with the Danish authorities. The Dani sh authorities have ofte n rejec te d Faroese and

Greenl and international law based claims out of hand.

For th is reason th e Nor th Atlantic Group in th e Danish Parliament - established by

th e two Gr eenland and one of the two Faro ese members of the Danish Parliament - in

2002 set up a Working Group in order to answer some of the above-me nt ioned questions

and th eir further implications. Having pondered the different aspects of the issues, the

Working Group decided to further investigate th e following qu estions:

What is the constitutional hist ory ofThe Faroes and Greenland?

Which are the co nseque nce s for Greenl and of having th e status of an "indigenous

peopl e"?
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What has Denmark state d and how has Denmark voted in other cases regarding self­

det ermination - and wh at is th e legal consequence of this?

What is th e legal significance to Th e Faro es and Gr eenland of th e judgem ent of th e

Canadian Supreme Co ur t on Quebec 's claime d r ight to secede fro m Canada?

How do th e central organs of th e UN look upon th e issue of self-determ ination and

othe r issues that are addressed in th is report?

How does the internation al profil e and position of Gr een land and Th e Faro es com pare

to that of other non -sovereign entit ies?

How has Denmark rep orted to th e UN about the sta tus of Greenland and Th e

Faro es?

How do current developments in the EU influen ce the co nstitutional position of

Gr een land and The Faroes?

Each chapte r of the rep ort answers one of these qu est ion s.

In orde r to be able to give a reliable descripti on of the constitutional history of th e

two countries, th e Working Group undertook a co mprehen sive investigation into th e

Danish National Arc hive, where hundred s of hitherto un known documents conce rn ing the

decisive historical moments were found . Som e of these documen ts are used in this repor t .

In th e report nam ed "Ki lder til Fairoernes 08 Gronlands historic" ("Sources of th e History ofThe

Faroes and Green land") a sum mary of all th e do cuments can be found in Dani sh .

Th e task of answering how th e central organs of the UN look up on the issues

add ressed in this rep ort made necessar y a visit to th e UN in New York.Thi s visit took place

in O cto ber 2003 , when five members of th e Working Group had eight meetings with rel ­

evant officia ls.

No w that th e work is don e, it is th e hop e of th e North Atlantic Group in th e Danish

Par liamen t that the rep ort will give decision -m akers , scholars , journalists and th e public

a better under standing of the man y and often com plicate d fact ors th at are deci sive for the

status and rights ofT he Faro es and Green land . As th e situation ofT he Faro es and Greenland

is in many aspects very sim ilar to that of other statele ss nati on s, it is our hop e that the

rep ort will be of use elsewhere as well.

On behalf of the North Atlanti c Group, I wish to offer my best thanks to th e following

members of the Work ing Gro up for their willingn ess to devote such a lot of tim e to, and

put suc h a huge am ount of effort int o this work:

Gudmundur Alfredsson, Iceland, Doctor of Jur idical Scien ce, and Director /Professor

at the Raoul Wallenberg Institut e of Hu man Rights and Hu manitar ian Law in Lund ;

Ole Esp e rsen , Denmark, Professor of Law at the University of Cop enhagen, former

Dani sh Mini ster of Justice and former Co mm issione r on Dem ocrat ic Institution s and

Human Rights of the Coun cil of th e Baltic Sea States ;

Lauri Hannikainen, Finland , Doctor of Jur idical Scien ce, Professor of International

Law at th e University ofTurku ;
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Bogi Eliasen, The Faroes, Master of Political Science from th e Un iversity of Aarhus ,

Denmark;

Mininnguaq Kleist, Greenland, Master of Political Philosophy from th e University of

Aarhus, Denmark;

Kari aR6gvi ,The Faroes, Master of Law, Deputy Chairman of th e Faro ese Constitutional

Committee, Editor ofThe Faroese Law Revi ew ;

Bjorn Kunoy, The Faro es, Master of Int ernational Law from th e X-Nanterre University

in Paris, France;

Hallbera Westh, The Faroes , Senior Student of Political Scien ce from th e University of

Copenhagen, Denmark;

Maria Amalia Heinesen, The Faroes, Senior Student of History at the Univ ersity of

Aalborg, Denmark.

The above-mentioned people have written the chapters of the report in th eir own name,

but th e content has been discussed by th e whole group. Only Mr. Bjorn Kunoy did not par­

ticipate in any of th e eleven meetings that were held .



I - Summary and Main
Conclusions

O le Espersen

Introduction

As th e preface makes clear, thi s volume is th e work of a group of peop le wh o have writ­

ten indi vidual chapte rs for wh ich th e named authors are respon sible . O n th e other hand ,

extensive disc ussions took place among the authors and our co mmon goa l is, of course ,

reflect ed in each chapte r. Thi s com mo n goa l is to be a sou rc e of info rmatio n to th e reader

on the history, th e constitutional developments, th e genera l context w ithin int ernational

law with regard to the noti ons of "peo ple" and "self- de termination", th e relationships or

possible relat ionship s between th e Faroe Island s and Greenland to int ernation al organiza­

tions and th e (form er) position within th e United Natio ns syste m towards th ese tw o poli t i­

cal entit ies.

Th e following summa ry and mai n conclusions represent in brief th e ou tco me of som e

of th e various chapte rs as well as th e outcome of th e discussions withi n the group. But I

wish to stress that each chapte r deserves to be read in full. This is espe cially true because

sum mar izing is difficult , particularl y as th e authors have different backgrounds (lawye rs,

politi cal scientists etc .) . T his fact we found to be qui te nat ural, as hardl y any inte rn ational

subject represents such a m ixt ur e of law and politics as does the subjec t of "peoples" and

the subject of peopl es and th eir right to self-dete rmi natio n .

Summary of Some Chapters of the Work

The Land ofMaybe:A SurveyofFaroese Constitutional History. by Kari aRogvi

Kari a R6gvi has give n his ar ticle the title , The Land if Maybe, because, in his view, th is

reflects th e fact that th e Faro ese People are known to have had difficulties in agreeing on

thei r ow n positi on with regard to ind ependence .The Faroes is a "Land of Maybe", it is sug­

gested, because th e whim of th e weather gives the Faro ese People a pr etext to be ind ecisive

Sju rJur Skaale (ed.), The RightTo National Self-Dete rmination, 1- 12 .

© 2004 Koninkiijke Brill N I' Printed in the Netherlands.
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and frequently use "maybe", as you never know what the weather will be like tomorrow.

And, according to the author, this way of thinking is also reflected in the discussion s on

ind ep endence or non-indep enden ce .

The author recommends that those who want to take a position on the con stitutional

or international position ofThe Faroes should pay great attention to the existence of three

different path s, all three of which should be follow ed if you wish to und erstand the Faroe se

Peopl e : "First, th e Faroese Peopl e have th eir own national tradition closely bound to the

ancient land, th e Faroe Islands. Second, th e Faroese are also som ehow to be found in the

context of another people and its governing structure. Third , the Faroese People and Th e

Faroes as a polity are part of the wid er world with its com mon customs and relations."

Th e author then continues to briefly describe Faroese constitutional history from the

very earl y days (year Soo or so) : the dep endency ofThe Faroes on Norway and Denmark,

and its relationship to Danish legal history up tillis+s, when the Danish King was forc ed to

initiate a publicly approved constitution . And in th is respect the author - having the Faroese

people in mind - asks the very pertinent qu estion : "For whom was this Constitution to be

written ?" He underlines the importance of the fact that the Danish authorities during the

years pr eceding the Dani sh Constitution of 18+9 decided not to conv en e the Law Thing

(th e Faroese Parliament), but inst ead of this, established an administrative governor to

govern The Faroes as if it were a Dani sh province .

For whom then was the Constitution of 18+8 written? The author concludes that

the situation was fairly uncl ear. Th e Faroese did not, contrary to the Icelanders , show any

great strength or political will at all to influence th eir situation. Th e official line was that

the Faroese were an integral part of the Realm. The important historical events during the

1860s and the Danish internal fight on the King 's power and the principal of parliamentari­

anism meant that not mu ch interest was shown in the Faroes e situation. Maybe not even

from the Faroese themselves. The conclusion of the author is that the qu estion of the Faroe

Islands was "dormant until gr eat er forces came around": the German invasion of Denmark

in 19+0.

"Fortunate Occupation"

While Denmark was occupied by Germany th e British occup ied The Faroes to prevent it

from being taken by the Germans.

This division between the two parts of the Kingdom gave rise to strong national

sentiments and strong demands that the Faroese should assume power and become inde­

pendent. However, a compromise was reached as the Faroese Parliament and the Briti sh

accepted an interim constitution.

Th e Faroese politicians did not manage to use the situation in any positive manner.

Th e self-rule party split before the war and the unionists did not manage to gain enough

stre ngth to secure an orderly political discus sion . After th e war, th e Danish Government

proposed an offer according to which the interim constitut ion was recognized for the

period of the war, but also proposed a future plan which accorded only limited powers

to th e Law Thing. Th e proposal was rejected by the Faroe se, and then Denmark proposed
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and the Faroese agree d to hold a referendum on the continued Faroese association to

Denmark.

The Faroese people were to choo se between a Home Rule Act and full ind ep endence.

A narrow majority of the votes favored inde pe ndence , but the unionists interpreted the

result as unclear du e to the campaign before the referendum .

Th e Danish authorit ies ende d up over ruling the res ult , and ar ranged for an elec tion

to the Law Thing.These elect ion s were won by the un ionist forces after a campaign that has

been st ro ngly cr iticized by large parts of the Faroese people.

"Rule at Home"

After thi s, negotiations abo ut a home rule syste m were taken up.Th ey res ulte d in the [9 4 8

Home Rul e Act . It recognized Faro ese nati onal symbols, such as languag e and flag, and gave

the Faroese autho ri ties wide-ranging internal political compe te nces.

Th e author of the chapte r strongly cr iticizes the procedure before the adoption of the

system and the various interpretation s of the existing Dani sh Const itution and its back ­

gr ound.

Th e conclusion of the author is that the constitutio nal syste m ofT he Faroes depends

upon three differe nt auto no mo us sets of law : firstly, the law ofTh e Faroes themselves; sec­

ondly, the law of th e co untry, De nmark, that claim s jurisdicti on over the island s; and , cer­

tainly, the law of those polities that recogn ize each other as sovereign .

"How to Get Out?"

The author finally discusses the possible procedural ways of obtaining self-determination

or secessi on between Denmark and The Faroes. He first refers to the official positi on of

the Danish Government and th e Danish Parl iam ent that if "the re comes a wish from the

Faroese side for sovereignty, they can have it" .

Th e author notes that the Danish Co nstitu tion is not clear as to th e way in whi ch such

a change in th e relationship should take place .

In orde r to answer the qu estion , "Who decides when and if and how it can be done?",

he looks at the relationship between the Dan ish Government, the Dani sh Parli am ent and

the Supre me Co ur t of Denmark. He concl udes that what the Government wishes and

decides will usually be suppor te d by a majority in Parliam ent, and the Suprem e Court

will not qu est ion suc h a decision. Th e author do es not want to accept a common opin­

ion according to wh ich secess ion can take place according to Article 19 of the Dani sh

Co nsti tution . His conclusion is that : "Secession from the un ion with Denmark cannot be

completed at will with reference to the Basic Law of the Danish Realm, except by some action

not providedJo r in the Instrument itself.
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A Phrase Loaded with Dynamite:Impressions from Walking the Corridors of the UN, by
Sjurdur Skaale

Th e main purpose of thi s chapte r is to inform th e re ade r abo ut th e imp ressions whi ch th e

Working Group obtaine d during a visit to the United Nations Headquarters in Ne w York in

October 2003, wh ere th e situat ion ofThe Faroes and Green land was discussed with seve ra l

leading UN officials.

However, th is summary is pr eced ed by some general com ments on the very notion

of sel f-de te rmi nation. Th is section describes th e first noti on s of this important conce pt as

th ey were develop ed after the First World War . It describes th e opinion of states men wh o

saw great possibi lities in establishing new states, but it also refers to se rious co nce r ns about

th e r isk .

Th e United Nations self-det ermination system is described as a success so far. The

quest ion of who is th e "self" and wh o has a right to "det ermination " is raised . O ne of the

prerequisites is th at th e territory was put on the Un ited Nations list of non -self-govern­

ing territories in I 94 6 or subsequently.T he Faro es were never put on this list and "through

clever Dani sh manoeuvring" Gr een land was taken off the list in I 9 I) 3. According to th e

author, it see ms today to be gen era lly accepted that a peop le has a r ight to establish its own

sta te only in th e following cases: if it is colonized and is on th e United Nat ion s list of non ­

se lf-govern ing territories; if it is under foreign mil itary occupation; or if it is oppresse d

and its human right s are violated . Th e tw o Danish terr itories do not see m to fulfil th ese

co ndi tions.

Afte r a legal and political co nside ra tion of th e results of the meetings in Ne w York, th e

conclusion of th e author is th at th e UN, as an organization th at is established and made up

of sta tes, is in itsel f un able to take any initi atives with regard to the sovereignty of areas such

as Greenl and and The Faroes as long as this subject is not put on the agenda by Denmark .

Other Member States could also raise qu estions conce rn ing Th e Faro es and Gr eenland ,

but thi s is not to be expecte d as Denmark is a very high ly esteeme d member of th e United

Nation s and such questions wou ld be conside re d to be a provocative int erferen ce in inter­

nal Dani sh affair s.

Thi s negative resu lt mu st , however, be accompanied by some factual/political con­

side rations which, according to th e author, wo uld make the sovereignty of th ese territories

a more "easy" and reasonable solution than is the case in many other non-sovereign coun­

tr ies :

Th e national bord ers would be clear.

Th ere would be no big nati onal min ority in any of the territor ies - although a consid­

erably bigger on e in Greenl and th en in The Faroes.

Th ere is a stable political enviro nme nt .

Both co untr ies see m to be at least as well or even better suite d for state hood than

many newly emancipating state s.

It mu st be pointed out, though, that th e situation in Greenl and is more difficult in some

respect s than th e situation in Th e Faro es.
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Finally, the author discusses, inter alia by bringing Lichten stein and Iceland int o th e

picture, how Th e Faro es and Greenland wo uld manage if th ey became members of th e

United Natio ns and how th ey wo uld benefit fro m it.

The Quebec-Canada Case Compared to The Faroes and Greenland, by Laut! Hann;ka;nen

Thi s autho r analyzes th e famo us adv isory opinion of th e Canadian Supre me Co ur t on

Queb ec 's claime d right to secede fro m the Canadian Co nfede ratio n of August 2 0 , 19 9 8.

O ne of th e qu est ion s examine d was whether int ernation al law gives Quebec th e right to

effect th e secession of Q uebec from Cana da unil aterall y.Th e Co urt examined th e "exte rnal

side of th e r ight to se lf-deter m ination".

In its answers th e Court stated th at conte m po rary internation al law do es not grant

com po ne nt parts of sovereign states th e legal right to seced e unilaterally fro m th eir "parent

state s". After discussing th e situation of territories un der th e co lonial domination of a state,

th e Court concluded that territories and th eir peoples within th e sovere ignty of dem o ­

cra tic sta tes do not have any right of extern al sel f-de te rm ination and secessio n in interna­

tionallaw.

The Co urt also exami ned th e qu estion whethe r, in th e eve nt of a conflict between

dom est ic and intern ational law regarding th e unilateral secession of Quebec from Canada,

domestic or int ernation al law woul d take pr eced en ce in Canada . But in the Co ur t's opinio n

there is no such conflict possible, because there is no unil ateral r ight of secessio n .

It is interestin g, however, th at in th e opinion of th e Co urt th e Co nsti tution of Canada

sho uld not be seen as a straitjacket . According to th e Co ur t , th e democratic institutio ns

sho uld accom mo date a continuo us pro cess of discussion taking into account the constitu­

tion al r ight of each participant in th e federation to initia te consti tutional changes.

It is inte re sting that in th e view of the Co ur t a "clear majority vote . . . on a clear qu es­

tion in favour of secession" . . . would give legitima cy to suc h an initiative.

Th e co ndition of a "clea r majority" sho uld , I suppos e , be see n in relation to th e fact

that th e relations between Q uebec and Canada are in many respect s fundamentally differ­

ent fro m th e relation s between T he Faroes, Greenland and Denmark - not least du e to th e

fact that Th e Faro es and Green land are far away from Denmark, whil e Quebec geographi­

cally is an integral part of th e territory of Canada.

Th e autho r stresses th at th e many state me nts by democr atically resp onsible Danish

politicians regarding what would happ en if a majority (with no reference to a clear maj or­

ity) of th e Faroese or th e Greenlandic peopl e were to vote in favor of secession do not

represent comm itments under int ernational law.Th ey may, th ough, be seen as m oral com­

mitmen ts, which might have an effect on deci ding wh ether "th e Faro ese and Greenlandic

peopl e were .. . offere d fair co ndi tions in a referendum to choose th eir status".
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The Status ofthe Greenlandic InuitAre the Greenlandic Inuit Q People, an Indigenous
People, a Minority, or a Nation? A Practical, Philosophical and Conceptual Investigation, by
Mininnguaq Kleist

These are th e qu estions Mininnguaq Kleist wants to answer in what he calls "a practical,

philosophical and conce ptual invest igation" of th e matter.

In his introduct ion th e autho r discu sses th e definit ion s of th e vario us notions .

Regarding th e notion "indige no us peopl e" he re fers to th e opinion that th e co lonial roots

of that concept cann ot be den ied . He mak es re fere nces to and uses ILO Co nvent ion No.

169 in his treatment of the subjec t. In th is respect he refers to th e definition in Article I of

this Co nvention .The autho r notes how difficult it is to arrive at definitions .Throughout his

chapter, he tends in gene ral to subsc r ibe to th e op inion of Erica-Ire ne Daes who prefers

to distingui sh a number of factors whi ch should be men tion ed when an attem pt is made

devel op an understanding of th e conce pt of indigen ous peopl es:

a. pr iority in time, with respect to the occupation and use of a specific ter ri ­

tor y;

b. the voluntary perpetu ation of cultural distinctiveness, which may includ e the

aspects of language, social organization , religion and spiritual values , modes of

produ ction , laws and institutions;

c. self-ident ification, as well as recogniti on by other groups as a distinct collec­

tivity; and an experience of subjugation, marginalization , dispossession , exclu­

sion , or discr imination , wheth er or not these conditions persist.

W ith regard to th e definitions of th e terms "minorit ies" and "nation " one may agree with

th e author th at th ese tw o no tions are of no special rel evance to the qu estion of the po ssible

inde pende nce of Green land .

More inte res ting is of co urse th e discu ssion of th e term "peoples". According to th e

opinion of th e author, th e fact th at a group of human beings is to be conside red a "people"

do es not lead to any right of sel f-deter mination or secession . As he writes: "The metrop ol i­

tan sta tes exclusively decid e wh ether or not th e mentioned peoples should possess the ir

ow n sovereign states. Th ere is no existing international organ which can order (w ith any

authority or muscle, so to speak) a metropo litan state to give or grant ano the r people its

own sovere ign state. "

Afte r this examination of th e probl em s of defin itions , th e author relates th e result to

th e situation of Greenl and. He makes referen ce to th e fact that the Greenl andic Inu its are

recognized as an indige nous peopl e by themselves, by Denmark and by th e international

com munity. He is of th e opinion , however, th at to be recogniz ed and base claim s up on

being an ind igenous people may also cause difficulties. He has in mind th e fact th at fLO

Convent ion No. 169 gives protect ion to indigenous peop les, bu t at th e same time stresses

th at thi s in itse lf does not give th em any rights as "peoples". He underlines thi s viewpoint in

his co nclusion wh ere he states that th e highlighting of th e indige no us status sho uld be done

care fully in orde r no t to imped e a cour se to wards full indep enden ce .
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Th e author th en go es on to mention th e var iou s reasons given for not granting th e

Greenlandic Inuit th e status of full subj ects under international law. He mentions border

issues, th e qu estion of descendants of the original inhabitants and th e culture. His conclu­

sion is that such problem s sho uld not in any way restrict th e right or the access to ind e­

penden ce of Greenland.

In his conclusion , th e author discusses a possible strategy for obtaining full inde­

pendence . He m entions th at "peoplesness" sho uld be em phasized , possibly at th e expense

of being an ind igenous people. He rig htly underlines the pos sibility of achieving more

and more com pete nce in the international field instead of immed iately trying to obtain

full sovere ignty. He also highlights the unsati sfying situation based upon th e fact that the

Danish Constitution do es not necessaril y prevent th e unilateral rep ealing by Denmark of

the Home Rule Act .Thi s is of cour se seen as a situation whi ch might at any time - if it were

used - take away even th e existing self-determ ination .Th is is m entioned as on e example of

the fact that Danes and Green landers are not on a legally and poli t ically equal footing. He

and his fellow countrymen want to keep a go od relationship with Denmark. But they feel

that they are left w ith th e following alternatives:

"You do not want to slam the door behind you, but the prob lem is, if you read

between the lines of stat ements coming from Danish officials, that if y ou want to

secede,y ou will be slamming the door behind you. ify ou do not want to slam the door behind

y ou when seceding , Denmark will do it jory ou. You do not want this to happen. You can

try to prevent this from happening if you work for a greater degree of autonomy

within the Kingdom, or even secession , if you walk this path in a common agree­

ment with Denm ark ."

The Faroes as a Non-Self-GoverningTerritory, by Bjorn Kunoy

Th e author ex amines the notions "self-determination" and "non-self-governing territory"

in rel ation to the Faro e Islands. His th esis is that th e UN Decla ration on th e Granting of

Independence to Co lonial Count ries and Peoples (Reso lution I .S" 14- (XV» inhere ntly con­

ta ins a r ight to self-determination of colonized people as a gen era l princip le of law. Th e

condition is, however, that the territories have been list ed by the UN under the obligations

ofArticle 73 in th e UN Charter.

The Danish Government did not - in contrast to Greenland - list The Faroes as such

a territory under Chapter XI of th e Charter.

The preliminary conclusion is that Th e Faroes do not constitute a subject in interna­

tionallaw, be caus e "this terri toI)' is not subscribed under the obliqations ifArticle 73 (e) ifthe UN

Charter and the Faroese people are not in a situ ation ifcolonialism or subjection ifpeoples to alien

subjuBation, dominat ion and exploitation".

The author examines th e legal character of Reso lution 1.S"4-1 and reaches th e conclu­

sion that , seen in relation wi th Resolution 1.S"4-2, Resolution 1.S"4- 1 has been legally quali-
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fied as international custo ma ry law. With regard espec ially to Th e Faro es he refers to th e

pr incipl e according to wh ich there "primaJaci e is an obliga tion to transmit iriformation in respect

e!f a territory which is geographically separate and is distinct ethnically / and or cultu rally]rom the

country administering". His final conclusion , therefore , is that Denmark "histor ically, morally

and in accord anc e with international law (is) bound to register th e Faro e Island s as a non ­

self-governi ng territory".

Th e failure to do so , acco rding to this contr ibution , in no way den ies Th e Faro es th e

right as an inte rn ational legal subject to dem and total indep endence .

Non-Sovereign Polities andTheir Access to the International Community, by Bogi Eliasen

Th e author analyzes what he would define as custom ary int ernat ional law with regard to

th e positi on of various non- sovereign polities all over th e world. He investigates th e prac­

tice of states and intern ational organizations, state ments by states and governments. His

main purpose is to define th e present int ernational profile ofTh e Faroes and Green land .

His investigation deals with many entit ies around th e world . His research is int er alia

based upon qu estions to and answers from a big number of non- sovereign polities and met­

ro po litan sta tes .

His results are that cer ta in countr ies are very liberal with regard to permitting non ­

sovere ign ent it ies to be full or sem i-full members of international organizatio ns - of course

dep ending up on th e will of th e organization and its legal str uctur e. Am ongst th e liberal

countr ies are, for instan ce, New Zealand , as exe m plified by its relat ion ship to th e Cook

Island s.

Denmark is seen by th e author as a rather conse r vative country in this respect.

According to th e autho r, it wou ld have been possible for Denmark to have Th e Faro es and

Greenland admitted to th e Nordic Co unci l as full members. His reaso ning may possibly be

shortened as follows: if it is acceptable for Th e Faro es and Greenland not to be members

of th e EU - and thereby not respecting th e unity of th e Dani sh Kingdom - why should it

be more difficult to see the territories as members of th e Nordic Co uncil , perhaps with a

change in th e Nordic Council basic agre em ent (the HelsinkiTr eaty)?

Th e conclusions of th e author are - briefly - as follow s. T he relati on ship between

non -sovereign polities and international organizat ions differ greatly, dep ending on th e will

of th e metropolitan states as well as on th e possibi liti es of th e organizat ion in question. He

find s that there is a clear tenden cy in many state s to give int ernation al room to the non­

sovereign polities, but with a less posit ive attitude in Denmark. Most of th e internation al

organizations are open for non- sovereign polities within th eir speci fic areas , but of course

dep ending on th e concrete legal situations. He find s that non -sovereign entities have, in

reality, in several respect s, an effecth·e status as subjec ts in inte rn ational law, if th e factual

interaction between th ese entit ies and internation al org anizations is analyzed .
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History makes clear th at th e relation ship between Th e Faro es and Greenland on the one

hand and Denmark on th e other has been character ized by strong feelings based up on

so lidar ity and loyalty on th e one side and a wish to obtain increased and perhaps tot al

independe nce on th e other side . Such mixed fee lings are also found in today's Faroes and

Greenland. However, posit ive and less posit ive fee lings have always been accom panied by a

realist ic position and th e desire to avoid open breaches - also in cases wh ere the two peo­

ples have just ifiably felt disapp ointed or deceived by Danish position s.

In the pr eface of thi s book man y impo r tant qu est ion s are posed - not all easy to

answer, but all invo lving ser ious issues and some times stro ng feelings. However, th e main

issue is no t so complicate d to answer wh en th e qu esti on is: do Th e Faro es and Gr eenland

have th e r ight to indep enden ce and full sovere ignty if their peopl es express a popular will

to obtain thi s sta tus ?

Th e Working Group has dealt extensively with th e past . Two chapters in this volume

descr ibe th e constitutio nal history of Th e Faroes and Greenl and , and in parallel with thi s

volume , ano ther report in Danish , "K ilder ti l Fairoernes 08 Gronlands historie" ("Sources to th e

History of the Faroes and Gr eenland"), is being published .

Th e historical information pr ovided cer tainly sho ws the atti tudes of the Danish state,

whi ch are not always flatter ing or understandable . Th e m ethod s which have sometimes

been employed have give n good reasons for feel ings of manipulation and acco rdingly a

critical atti tude on behalf ofTh e Faroes and Greenland .

Wi th regard to Th e Faro es one example is the cance llation of th e results of th e refer­

endum on indep endence in 194-6. Ano ther is th e Danish plan of givi ng Faroese poli ticians

th e clear understanding that loyalty to the Danish state would br ing with it mon ey fro m

Denmark, and thus twisting th e Faroese debate away fro m the issue of nation al sove reig nty ,

because Th e Faroes would be econom ically dep en dent up on Denmark . A thi rd exam ple is

th e delib erate political use of th e Danish mon archy that has included frequent roya l visits

and decoration s of leaders in Faroese society with th e clear political purpose of crea ting

loyalty to wards Denmark. '

Altho ugh th e Dani sh autho r ities have had a clear - and sometimes hidden - agenda,

and altho ugh there has been a lack of respect for th e Faroese peop le, th e measures that have

been used towards Th e Faro es have, at least for the most part, been within th e framework

of what m ight be called acce ptable political man oeuvring.

When it comes to Greenl and there is no doubt , however, that th e Dani sh state has

go ne too far. When Greenland in 1952 / S3 was taken off th e UN's list of non -self-govern­

ing territori es and made an int egrated part of Denmark , th is was not don e in a way th at

was acceptable according to democrati c or legal principles.Th e UN was syste matically mi s­

informed and deceived, and th e will of th e Greenlandic people was clea rly seen as a sec­

ondary facto r in th e pro cess (see Chap ter 3 of th is volume, "Greenland und er Chapter XI

See above, Sources to the History of the Faroes and Greenland .
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of th e United Nations Charter: A Continuing Int ernational Law Dispute", by Gudmundur

Alfredsson) . The circumstances sur rounding th e establishment of an Am erican military

base in Thule in Greenland , and the secret Danish permission to allow th e US to keep

nucl ear weapons in Greenland are other examples of clear neglect of th e rights of th e

Greenland people .

The establishment of th e two home rule arrangem ents is commonly seen as a result

of Danish resp ect towards th e two peoples."10 a cer tain degree - and not least compare d to

th e way some other states have treat ed their overseas territories - thi s is indeed th e case .

But the arrangem ents can also been seen as steps that Denmark has thought it necessary to

tak e in orde r to keep and reser ve th e sovereignty of th e two areas for th e Danish Realm.

Th e historical material provided leaves no doubt th at keep ing the sovereignty of Greenl and

and Th e Faroe s has be en very important to Denmark . In order to do so , Danish authorities

have sometimes set aside resp ect for th e two peoples .

But thi s is not onl y a qu estion of th e past . Also in th e present-day relationship th e

Faro ese and th e Greenland peoples som etimes feel th e lack of political and human equal­

ity. Let me give an example - perhaps a trivial on e, but illustrative nevertheless : during

the review of th e report of Denmark drawn up in accordance with th e UN Convention on

th e Rights of th e Ch ild (May 2001), th e Committee asked th e 12-member delegation of

Denmark , referring to th e high rat e of infant and maternal mortality in Greenland and th e

Faroe Islands, why representatives of Greenland and th e Faro e Island s were not included

in th e del egati on . According to the pr ess rel ease th e answer of th e Danish del egation was

that "Greenland and th e Faro e Islands were advised to come with information concerning

th e situation of childre n 's rights in th eir territories, but no inform ation was made available.

Those territories were self-governing and it was up to th e local authorities to supply th e

necessary information."

It follows from thi s answer that Denmark seems not to conside r Th e Faroes and

Greenland as important internationally although Danish international obligations of course

exte nd also to those territories. One conseque nce of this is that wrong information sup­

plied to th e UN is not being correct ed: it is, for instance , not true that th e rate of infant and

maternal mortality is high in th e two countr ies: in The Faro es it is in fact ext re mely low.

During th e same meeting in the Committee th e Danish del egation deni ed th e right of

th e Faro ese and Greenland people living in geographical or "southern" Denmark to be seen

as national minorities although this seems to be a violation of th e European Convention on

National Minorities. In other words : also in th is millennium the peoples of Th e Faroes and

Greenland have good reason to find that th ey are in a dependent and som etimes awkward

situation , which might well be remedied by admitting stronge r representation in int erna­

tional organs without ne cessaril y changing international law or the Home Rule laws .

Th e contents of this book shows that ind ep endence is, in a way, both facilitated and made

difficult by international law at th e sam e time.
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It is made difficult because the var ious noti ons - peopl es, minorities, indigenou s peo ­

ples, etc . - are uncl ear in th e conte xt and probably change fro m time to tim e. And so are

the rights attached to th ese not ion s.

It is facilita te d , however, because , as is affluently dem on strated in thi s book ,Th e Faroes

and Greenland must necessaril y be see n as fulfilling all conditions to be conside re d:

Th ey meet all th e cr ite ri a for being peoples in th eir own rig ht.

Th eir territory is clearly distinct fro m th e territory of th e motherland , by distance

and , even , by an ocean . In th em selves the territories are clearly dist ingui shed because

th ey are island s.

They are polities with their own political and econo mic syste ms .

Gr eenl and was in th e past a formal colony and th e situation of T he Faroes in many

ways resembled that of a colony.

Th ey have never, by means of a referendum, accepted th e Dani sh Co nstitution as th eir

const itution .

So even if th e peopl es of Th e Faro es and Greenl and are neither under foreign occupation,

nor oppr essed, nor on th e UN 's list of non -self-governing territories, and thus are not in

th e category of peoples with a clear right to self-dete rmi nat ion, th ey do ce r tainly have

stro ng argum ents for claiming the r ight. Various international resolution s and declaration s,

that have also been suppor te d by Denmark, suppor t th is view.

O n th e other hand, even if thi s rig ht clearly ex ists it is not, accord ing to pr esent-day

inte rn ational law, an enforce able rig ht : the peopl es of the two territor ies canno t apply to

any int ern atio nal organ wh ich can make decisions binding up on Denmark .

O n th e other hand , var ious Dan ish governments have rep eatedl y state d that Th e

Faro es and Greenland will becom e ind ep end ent as soo n as th ey so decide by refer enda .

Thi s, however, is not th e same as having or obtaining a righ t accord ing to int ernation al

law. If th e "r ight" was on ly dependent on the att itude of th e mother country, of course this

mother country wo uld be able also to list conditions according to which the right may be

exerc ised.

It is therefore ex tremely important for th e Working Gro up to und erline that th e

"right" should not onl y be seen as a right based up on Danish law or Danish official attitude .

It is a genuine international right, altho ugh there is no po ssibility of having it internationally

enfo rce d - whi ch is the case with regard to many internation al law obligatio ns .

Thi s leads th e Group to th e conclusion th at in order to be in accordance with gen ­

eral int ernation al practi ce as evolved after th e Second World War with th e creation of the

United Nation s, takin g int o account th e ind ep enden ce obtai ned by most colonial areas, th e

rig ht should be see n - not only as a right to immediate secession - but also as a right to

a reasonable pr ocess to mak e this secession viable . What thi s means can only be assessed

fro m case to case and tim e to time. A r ight , which does not involve the right to a reason ­

able pro cess or pro cedure that leads to viable indep endence is in fact no right . The nat ion

wh ich deliberately created th e dependence, econo m ically or otherwise , sho uld also be seen

as respo nsible for a realisti c road to viable indep end en ce.
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It is impo r tant to underline that during th e per iod of such a pr ocess many im po r tant

ste ps co uld be taken, also without bear ing any econo m ic costs , to pr ep are for indep end­

ence. I have in m ind that a higher degree of acting on th e int ernation al scene by th e ter­

ri tories is po ssible and could be usefu l. Expe rie nces from other states and th eir ter r itories

show th at this co uld be materialized within many organizations - of co urse again with the

cooperation of th e Danish Parli am ent and Danish Government.

It see ms th at th e Danish Government is cautiously op eni ng up to suc h a stronge r

participation . Th e Working Group recommends that th is pro cess is accele ra te d in clos e

coope ratio n between The Faroes, Greenl and and Denmark as one of th e roads prep ar ­

ing for a fut ure viable indep enden ce - if th is is th e w ish of the Greenland and/or Faroese

people.

The argument against such a development has somet im es been th at it would threaten

the unitary state and thus be difficult to harmonize with th e Danish Co nsti tution . Thi s

argument is, however, hardl y convincing, taking into accou nt th at De nmark (w ith th e

exce ption of Th e Faroes and Greenland) is becoming more and more involved in deci ­

sion-m aking within th e Europe an Union . And th is will even be accelerated if and wh en th e

Danish reser vatio ns regarding legal affair s and defen ce policy are lifted in the future. The

Danish Government and th e Dani sh Parliament have not see n th is as at threat to th e un itar y

state . Although it seems in a way more threatening than participation by Th e Faro es and

Greenland in various typically non -decision -m aking organizat ions or allotme nt of inde­

pe nde nce internation ally within ce r tain specified areas .
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A Survey of Faroese Constitutional History
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"Any und erstanding of the Faroese question must begin with a recognition from the

Danish, without any reservations, that the Faroese are a People and that the Faroe

Peop le is a Nation with all the characte r ist ics that are needed to be a Nation."

Robert Sta:rmose, Danish Politician

Maybe a Land

This sur vey tak es its title fro m a British sold ier 's descript ion of Faroe ' - "Foroyar" in th e

Faroese language. To this outs ider, every thing th at happened amongst th e Faro ese seem ed

to depend on th e whim of the ever -chang ing weather. Thi s had influen ced the collective

psyche of the entire nation, giving th em th e pretext to always hedge th eir plans with a

"maybe - if the weather per m its ." In som e way that pretty mu ch sums it all up : in political

and co nstitutio nal term s, too , th e Faroe Islands see m to depend on shifting outside forces

as well as an indecisive nat ion al characte r - a Land o f Maybe .

LL.M , Deputy Chair of the Faroese Constitutional Committ ee. I would like to thank the
Nor th Atlantic Group in the Danish Parliament for the opportunity to write this piece and
the other contr ibuting authors for their suggestions and good company. I extend my grati ­
tud e especially to Ms. Hallbera West and Ms. Maria Heinesen for th e extended research
they did for this book project ; their materia ls will prove invaluable for others who to
pond er the Faroese question . Furtherm ore, I thank Mr. Bard ur Larsen , Secretary to the
Faroese Constitutional Committ ee and a very gifted jurist , for suggestions and comments.
Much of what I say here is based on my ear lier ar ticles such as 1 2 Lov & Ret 120 0 2 , Jun e]
22 "Fcereemes RetsplejeJremJra s iemsIen ," 3 FLR ( 20 0 3) "Except for some Acti on not pr oved
for in the Instrument itself," and papers for the Faroese Constitutional Conventi on 20 0 3

"Our Land Faroe," and "W hat is in a Document ?"

Sydney Norgate: "Kanska" or The Land of Maybe ( 194 3) .

Sjurour Skaale (ed.), The Right To Nat ional Self-Determination, 1] -48.
© 2004 Koninklijke Brill N V. Printed in the Netherlands.
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In short, du e to various historical, political and legal quirks, the Faroe Islands and the

Faro ese People are in a unique constitutional po sition . A distinct polity with no land-border

disputes, a clearly defined legal jurisdiction with a very long history, a highly homogenous

population with a rich cultur al tradition, a de velope d economy, and almost all necessary

government institutions of th eir own. Thi s blissful land is politically associated to a mu ch

larger state, Denmark, whi ch is at th e sam e time also th e principal in an association with

Gr eenland, another polity with a relatively small population .

And yet, th e collective soul of the Faroese has not been at ease for th e last century

or so, as the exact nature and possible future ofThe Faro es as a polity and th e Faroese as a

people has been in dispute or, at least, inadequately explaine d .

This position as a constitutional associate in a fed eration of sorts may seem marvellous

to some (for instance, national minorities persecuted for insurrection), and inadequate to

others (perhaps, those peoples that have travelled th e high road to national sovereignty) .

For the Faro ese th em selves th e inab ility to agree on their future direction , let alon e th eir

cur rent position, causes feel ings of both kind s, a national identity torn between feeling

shamefully shackled and enviably enabled .

Focusing on cer tain selected periods in time, this survey will undertake to analys e th e

Faro ese consti tutional history and status from various angl es, stating - if not the answ ers

- at least th e relevant qu estions that need to be addressed if on e is to explain th e Faro ese

co nst itut ional posit ion relative to other lands and realms.

A Fork in the Road

Go ing down th e road to explain the Faro ese constitutional qu estion, you are bound to see

th e road split into three different paths. First, th e Faro ese people has its own national tradi­

tion closely bound to th eir anci ent land, Th e Faro es. Second , th e Faroese people finds itself

entangled in th e conte xt of another people and its governing structure. Third, th e Faroese

people and The Faro es as a polity are part of th e wid er world with its customs and rul es.

Th e constitutional situation of th e Faroe Islands, th erefore, dep ends on three differ­

ent spheres of law at th e sam e time. First - and foremost - th e constitutional law of th e

Faroe Islands themselves. (C ontrary to popular beli ef, and even at times scholarly writings,

international law docs not enable or establish polities and peoples . Rath er, international

law "happens" wh en nations and other entit ies, established on their own terms, int eract in

response to a perc eived state of coe xiste nce and need for co -operation) . Secondly, there

is th e constitutional law of th e Realm of Denmark that claims jurisdiction over the Faro e

Islands. Finally, there is international law, the law cre ated by those polities that recognise

each other as sovereign . Th e other author s of thi s report will pursue th e int ernat ional law

aspect s, I will, therefore, concentrate most on National Faroese Law and Danish Fed eral

Law.

Rea ching a truly good understanding of th e issues pertaining to th e Faro ese status in

legal terms involves, of cour se , travelling all of th ese three paths. Th e problem with many

attempts to analyse th e Faro ese situat ion is that th e analyst in qu estion onl y takes into
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account one of these sets of circums tances and fails to see, or on purpose neglects , that they

all have th eir distinct impact and influen ce. I shall return to th is poin t later. Suffice it to say,

for now, that you are well advised to take all th e th ree legs of th e roa d in turn .

A Few Opening Remarks on How to Get Out]

Let us star t with present day Dan ish co nst itutional law. As a diplom at once said to m e in

informal conversation , the qu estion s on many outsiders ' minds are : "W hat do you want,

and what does Denmark have to say about that?"

Th e qu estion is a variant of an age-old uncertaint y. Th e Americans, for instance,

declared th em selves independent , but had to settle sco res with Britain on the battlefield.

Year s later, th e Am eri cans th em sel ves were faced with disintegration . President Abraham

Lincoln declared on tha t same qu est ion in his first inaugural address : "I hold that in con­

templation of univ ersal law and of th e Co nstitution , the Un ion of these States is perpetual.

Perpetuity is implied . . . the Un ion will endure for ever, it being impossible to destroy it

exce pt by some acti on not provid ed for in the instrumen t itse lf."

T he words of Lincoln probably both reflect th e instin cti ve view of a politician in

charge of a given complex constitutional st r ucture and the balance between laws and

politics. Perp etuity is usually implied (legally) and any constitutional un ion will endure

indefinit ely unl ess broken (polit ically) by some forc e outside th e scope of th e agreed co n­

stitutional document .

To answe r at least th e second part of th e qu estion stated above, let us hear out th e con­

temporary politician s. Firs t , a qu est ion fro m th e Faro ese Nationalist side submitted by Mr.

T6rbjorn Jacobsen, Member of th e Dani sh Folk Thing" for th e Faro ese Republican Party:'

"Will the Prim e Minister recognise the following indisput able facts:

a) that the Faroese People in accordance with international law is a nation,

b) that the Faroese people is a subject of international law, and

c) that the Faro ese people has the right to exte rn al self-determination in accor­

dance with international law?"

Having refused th is assurance, th e Prime Minis ter, in his oral answer, summed up th e

Danish po siti on, indicat ing that the Danish Folk Thing (Parliament) is likely to give its

blessing, albeit not upfro nt and not with referen ce to int ernation al law :

These remarks are based extensively on the aforementi oned article in 3 FLR ( 2 0 0 3 ) ,

"Except for some Action not proved for in the Instr ument itself."

4 In this text, I use the word s FolkThing and LawThing as directly translated terms for the
Danish Parliament (Folketinget) and the Faroese Parliam ent (Logtingid) , respectively. Note,
however, that the Danish Parliament before 19) 3 was bicameral with the FolkThing being
the larger lower house, the other house being the Land Thing, the upper house; collec­
tively they were called Rigsdagen or "the Realm Day".

) Question no. S 17 3 7 - answered 17 April 2002 - Danish Parliament Session 2 0 01 / 200 2 .
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"To Mr.Torbjorn Jacobsen I will say th is in all tra nquillity that Mr.Tor bjor n Jacobsen

may freely suggest that the Faroe Islands and the Faroese Law Thing, the Faroese

People, are above the Dan ish Basic Law, but it is and will remain a theoretical discus­

sion, because it is of no pra ctical importance for it has been indicated by a massive

major ity in the Danish Folk Thing and by successive Danish Executives that if there

comes a wish fro m the Faroese side for sovereignty, they can have it ."

The Dani sh position see ms to be th at th e Danish Government accep ts th e political eventu­

ality of th e Faroe Islands leavin g th e Realm . It will no t, however, state thi s as a legal righ t,

nor indicate th e legal source th at such secession rights may be based upon, and, further­

more, th e Danish Go ver nment reserves its for ma l respon se until th e day that a formal

request is put forth .

Further to th is point, a proposal for a formal parli am entar y reso lution motion ed by

the Hon ourable Mr. Torbjorn Jacob sen calling up on The Dan ish Executive to " . . .notify th e

United Nations that th e Faroe Islands have unlimited righ t of self- de te rminatio n in accord­

ance with inte r nat ional law " was no t adopted."

T he Faroese Law Thing (Parl iam en t), for its part, has set up a timetable for ach ieving

sovereignty - thoug h, as always, with co nsiderable dissent - based on langu age refer ring

to legal rights :

"Recognising that the Faroese Peopl e is a Nat ion with inalienable and conti nuous

right of self-determinat ion, the Law Thing approves that a dete r mined effor t of

achieving Sovereignty is und ertaken . Th e Law Thing therefore approves that the

Faroese Executive implem ents the following :

That the Faroese Government at the latest on January First 2 0 I 2 assumes the

full power s over all Policy Matt er s in accordance with the legal status of the

Faroese people, except for those Matt er s that are directly connected to assum­

ing sovere ignty and , fur thermo re, that the Faroese Government in accordance

herew ith pays in full for these policy matters .

That [cer tain policy matt ers such as the State Church and family law] will be

tr ansferred to Faroes e contro l on January 200 2 at the latest.

That [certain policy matters such as the judicial system I will be transferred to

Faro ese contro l on Janu ary 2 0 0 4 at the latest .

That [cert ain policy matt er s such as the police and currency I will be trans­

fer red to Faroese contro l on January 2006 at the latest.

That [certain policy matt er s such as emergency ser vicesJwill be transferred to

Faroese control on January 200 8 at the latest.

6 Danish Parliament, Beslutningsfor slag B. 107 Session 2 0 0 112 0 02 .
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[To develop the Faroese Economy from subsidy based to self-sustained, and to

reduce the block grant by 300 -4 0 0 million DKK by January 1 2002 and then

furth er until it is eventually abolished I.
[To establish a Faroese Economic Fund].

That before the Faroe Islands are established as a Sovereign State, it shall be

conditioned on the Faroese People deciding so in a referendum held in the

Faroe Islands."

Faroese LowThing Resolution (Bill no. I 14/2000)

17

The Faroese Parliament passed the resolution with 18 votes in favour, 1 2 against , and 1

abstention (with on e of th e 3 2 m embers - an assume d nay-vo te - absen t). Furthermore,

th e timeframe for transferring policy matters has not been obs erved so far, but, and per­

haps more important for the independen ce prospect s, th e reduction of th e block grant has ,

indeed, happen ed.

The 20 0 4 Faroese elect ion gave th e parties behind th e resolution an incr eased share

of th e vote. However, a new parliamentary coa lition was formed , less keen on th e speed of

transfer of poli cy matter s, but appare ntly inclined to reaffirm th e right of self-determina­

tion in a new Faroese Constitution .

Ear lier, the Danish Folk Thing, responding to Faroese sovere ignty overtures, articu ­

lated its po sit ion thus:

"The f olk Thing recognizes that it is the Faroese population that decides

the future relationship between Denmark and the Faroe Islands.

The FolkTh ing accepts the Prime Minister 's account of the Danish Executive's position

in the negotiations that have been initiated with the Faroese Executi ve.

The Folk Thing will elec t a committee of 2 1 member s to follow the negot iation s and

discuss questions regarding a regeneration of the relationship between Denmark and

the Faroe Islands."

Danish Folk Thing Debate Resolution V68 / 1999'

Although, as indicated by th e Danish Prime Minister, th e political event of a break -up is

lurching into th e Danish coll ectiv e political psyche, th e em phasis in the formal position is

always on th e "[uture relati onship between Denmark and the Faro e Islands", however unorth ­

odox th is less than blissful cohabitat ion may prove to be.

More acute ly, the qu estion th at always pops up in th e mind of th e Faro ese is: Can The

Faroes unilaterally withdraw from th e present ar rangement with Denmark and be come

a sovereign and ind ep endent state in its own right? Or do es a successful transition from

association to indep enden ce rely on Danish acceptance? If so, can th e Dan ish Realm give

its assuran ce th at it will accept a Faro ese wish to secede , or is it bound by ce r ta in const i-

7 Danish Parliament, Folketingssvedtagelse V 6 8 ved Foresporgs elsdebat F 47,6 April 2000 ,

Session 19 9 9 /2000 .
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tutional procedures? O r is it perh aps impossible to get untangled from th e Danish Realm

because of some co nstitutional bar to secession? In othe r word s:Who decides when, if, and

how th e Faroese can seced e?

10 some foreign ers it might see m confusing that th e Faro ese become so agitate d ove r

th is qu estion, since th e pos ition of th e Danish Executive and Parliament alike see ms to be

that th e Faroese are free to go, even th ough th e Danes evide ntly would pr efer th e Faroe se

to stay and will offer re wards aplenty to th e remaining extrem ities .

In th e Faro ese debate, however, peopl e attach eno r mous importance to th e formal

positions . Many people will view any sign of pr econdition s, mand atory procedures, or

con stitutional quirks as proof of "ifrce/si" (lit erally "u ri-freed om") and have taken th ese as

a reason for leaving th e Realm as an act of legal self-de fence, thus protecting th e right to

sel f-de termination .'

Indeed , in political rhe to ric (external) sel f-determi nation see ms expressed as synony­

mou s to secession . The better view, in my opinion, is to re gard self-de te rmination as th e

right to choose between associa tion and ind ep enden ce, and th e numerous ways th at both

option s can be reali sed, as well as - and th is is very fundament al in our day and age - the

riqh: to chance one's mind and opt again .

No w, th is mig ht see m co nt ro versia l. Often , th e anal ogy used is that of over seas co lo­

nies choosi ng either integration or indepe ndence at th e time wh en th ey "wake up" politi­

cally. However, th e better analogy, at least in th e Faroese case, is th at of th e Euro pea n

t rad it ion wh ereby th e vari ou s polities have been able to associat e w ith, disassociate from

and re-associate the mselves to one another. As will be tou ched upon later, Denmark has

itself been an active part of thi s trad it ion.

For m any, th e qu estion is, wh ether th e Faro ese right to choose dep ends on legally

proving a status as "non- self-governing" . It is my submission tha t Th e Faro es have had and

have claime d a r ight to rem ain self-governing even in associ ation and , in addition, claimed

a right to ren egotiate th e terms of association without implicitly agreeing to a perpetual

state of co mple te in tegration, th ereby ret aining th e r ight to use th e self-de te rmination to

sece de wh en convenie nt .

The Basic Law of th e Danish Realm is pe rhaps one of th e most irrelevant constitu­

tional documents in th e western world . Th ere are alm ost no cases of the cour ts annulling

parliamentar y acts or secondary legi slation based on th e Basic Law. Lawyers referring to

cons titutional provision s as a pleading of last reso rt are comm on laugh ingsto ck . Its real

function is to be a national sym bo l of th e r ise of democracy. Th e Basic Law is featured in

parliament ar y de bates, and certainly th e text itself and its interpretation has significant

8 The Danes for their part could have been more flexible in recognising the Faroese poten ­
tial. The former Prime Minister Poul Nyr up Rasmussen refused to accept international
observers or media tors as part of the negotiations regarding a prop osed tr eaty recognising
The Faroes Islands as a sovereign state in free association with Denmar k, this in possible
violation of international law, see G. Alfredsson: I FLR (200 1) 45 .
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political importance, but ultimately th e parliamentary majority of th e day dec ides its mean ­

ing - not th e Supreme Court, as might in other jurisdictions be th e case .

In 1999, to th e great relief of those who have clung on to th e legal rel evance of th e

Basic Law, th e Danish Supreme Court finally (almost) invalidated an Act of th e Folk Thing."

However, th ere is no vengean ce and furi ou s anger in th e opinion of th e Court. It merely

state s "§ 7 of [the Act] is invalid in relation to th e appe llant th e Free School of Veddinge

Bakker."The Act was a blatant exam ple of a Bill of Attaind er (singular legislation) refusing

grants to ce r tain named private schools as a reprisal for alleged past mi sconduct. Th e Court

str uck one of its provision s down with re fere nce to § 3 of th e Basic Law that provides for

th e Separation of Powers. Note, however, that th e Court did not annul the Act itself and

mad e no gen eral pronouncem ent, it only found on e particular provision invalid in relation

to on e individual party in that specific case .

When it comes to matters of sovere ignty and th e like , th e Suprem e Court is even

more expre ssly non-political and timid . On th e qu estion of Ell membership being compat ­

ible with th e Dani sh Co nsti tution , th e cour ts for a number of years held that Dan ish citi ­

zens did not even have lega l standing to challenge its consti tutionality. ,oWhen th e qu estion

was finally admitted, th e Court held , inter alia , that: "It must be seen as vested in th e Folk

Thing to decide if th e Executive 's participation in th e Ell-co-ope ration shall be subject to

further democrat ic control.":

Th e power to guard democracy and presumably othe r fundamental principl es of

the Danish Con stitution, th erefo re, is vested in th e electe d parliamen t. Furthermor e, the

apparent doctrine is that only unfairly picking on individuals - as opposed to determining

th e faith of a larg e pluralit y - will lead th e Danish Supreme Court to strike down statue s.

This understanding leaves rather ce r tain th e assumption that of th e Danish pol it ical bodi es,

it is th e Folk Thing that ultimately decides th e If and How of a secession in accordance with

th e Dan ish Basic Law or th e wid er Dan ish Co nstitution .The Parli ament will do so upon th e

recommen dation of th e Exec utive, with whi ch it is to a large exte nt int ermingled , given

the parl iam entary syste m th at has evolved . Most members of th e Exec utive, th e cabine t

members, are also at th e sam e time members of th e Folk Thing. Th eir political parties will

eithe r hold th e majority of th e seat s in th e Parliament or, at least , govern with th e consent

of a majority in th e FolkThing. As th e debate resolution above shows, there is a ver y strong

tradit ion of stri ving for a national consensus in th e FolkThing on important issues. Even the

opposition parties not suppor ting th e administration of th e day will often vote in favour of,

and have influe nce on, so-ca lled '1orlii' - political concords.

Th is theory, that th e Danish Suprem e Court will allow gradu al constitutional change ,

even contrary to the language of th e Basic Law, seems to hold up in the onl y reported

9 See Den Selvcjende Institution Friskolen i Veddinge Bakker v. Und er visningsministeri et ,
Ugeskrift for Rctsveesen U. 1999.84IH .

10 See Helge Tegen v. Statsministeren , Ugeskrift for Rctsveesen U. I 973.694.0 over ruled in
Hanne Norup Carlsen et al v. Statsministe r Poul Nyr up Rasmussen U. I 996. 130oH .

II Hanne Norup Carlsen et al v, Statsmin ister Poul Nyr up Rasmussen U. 1998.8ooH .
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case dealing with th e separation of powers between th e Dani sh Realm and th e Faroese

Govern ment. Th e case dealt with taxation in th e Faro e Island s, wh ere a Danish physician

did not get th e same tax ded uctions as th e native Faroese. Altho ugh the Basic Law § 4-3

expres sly vests th e Power ofTaxation in th e Folk Thing only, th e Appeal Co urt implicitl y

accepted th e taxati on powers of the Law Thing. However, th e Appeal Cour t r uled that § 1 0

(2) of th e Home Rul e Compact forbids discriminat ing between Faroese natives and other

citizens of the Realm and ordered th e tax autho r ities to resume th e case on that basis. "

Th e Danish co nstitutional provision s pertaining to Th e Faroes and Gr eenl and are

obscure to say th e least :

"§ I. This Basic Law applies to all Parts of the Danish Realm"

It is , alas, difficult to discern just what this m entioning of th e "parts" means . The provi­

sion see ms to infer that th e "Realm" (besides being Danish) include s more th an th e land of

Denmark .Th e word used is "riqe" in Dani sh ("riki" in Faro ese, "rice" in O ld English, "Reich" in

Ger man) . Historically, th e King of Denmark has always been head of a number of entit ies

outs ide of Denmark (see bel ow ) and th e change in th e wording to "all par ts" was to signify

incorp oration of Greenl and int o th e Danish Realm's constitutional sphere, wh ereas it pr e­

viously had lingered outside th e Basic Law in colonial limbo.

The pr ovision signifies that there is a div ision between Denmark Proper and th e

Realm . Presumably, Denmark Proper is th e co re Part with Greenland and Faroe being th e

oute r Parts. Unlike , for example, the Kingdom of th e Ne the r lands or th e British Mon arch ,

th e Danish Realm and th e Danish Monarch have no Inst itution s of th e Realm and no Pr ivy

Co unc il encompassing represen tat ives from th e Parts per se . Unfortunately, th e Dani sh

Basic Law neither explains th e difference between th e parts, nor does it cre ate any political

bodi es exclusively representing th e parts or th e wh ol e. It says nothing, fur thermore, on th e

possible dissolving o f th e Realm .

O ther provision s contain shor t referen ces to The Faroes and Greenland :

"§ 2 8. The Folk Thin g is a unicameral house consisting of I 79 memb er s at the most ,

of which 2 members are electe d on the Faroe Islands and 2 in Greenland ."

"§ 32. (~ ) There can be enacted in statute special rul es regardin g the Faroese and

Greenland parli ament ary mandates and their commencement and termination."

"§ 4- 2. (8 ) Particular rul es on referendum, including to what extent a referendum

shall be held in the Faro e Islands and Greenland, can be enacted by statute ."

12 See Foroya Landsstvri v. Karsten Werner Larsen , Ugeskr ift for Retsveesen U. 19 83 .9860 .

See also a recent case accepting a Greenland statute as "legislation" rather than "admin­
istrative regulation", Perorsaasut I/inniarsimasut Peqc1t iBi!ffiat sam mandator.lor A I'. Paamiut
Kommuniat, U. 200 2. 2,9 1.0 .



2 - The Land qfMaybe :A Survey qfFaroese Constitutional History

"§ 86 . [Special rules can be enacted in statute on voters ' age for muni cipalities and

church councils in the Faroe Islands and Greenland)."

2 I

Th ese provisions, mostly on elections and such trivia , cannot be said to reflect in any

m eaningful way on the relationship between the Parts and th e Realm. But these prov isions

would surely stick out like sore thumbs if th e relationship were terminated, espe cially if it

happened without mutual agreem ent. Most acutely, a legitimate question is whether th e

provision on Faroese representation either precludes Faroese secession, or perhaps, allows

die-hard unionists to continue returning MP 's to th e Dani sh Folk Thing, even after th e

Realm is actually dissolved .The same goes for the question of continuously claiming Dani sh

citizenship. Of course, the Danish po sition after an agreed break -up or unilateral Faroese

declaration of independence will be cr ucial in this respect - will th e Folk Thing treat the

provisions as obsolet e or lapsed, or as a basis for clinging to its North Atlantic outpost?

Assuming implied perpetuity, on e way of breaking up would be to amend the Danish

Basic Law to allow secession . § 88 on th e am endment procedure provides for a very cum­

bersome, but not impossible, way of amending th e Basic Law: two consecutive FolkThings

and a referendum carr ied by a majority consisting of a minimum of 40 per cent of all

voters. Th e time involved, the unpredictability of th e Danish vot ers, and traditional reluc­

tance to am end th e Basic Lawall indicate that am endments are unlikely to pass in a time of

"revolution". When th e Faroese are ready to bolt th e door, they are probably not going to

await am endments of obscure Basic Law provisions.

Slightly more apt wh en painted into a constitutional corner is § 19 . It is th e provi­

sion that has been given most practi cal conside ration. It app ears to be th e underlying belief

of the Danish Government and the Faroese as well that this is th e correct procedure to be

used for dissolving th e Realm:

"§ 19 (I) The King acts on behalf of the Realm in international matters. Without

the approval of the FolkThing, He cannot, however, undertake any action

that increases or decreases the area of the Realm, or undertake any obli ­

gation when its fulfilment requi res action by the FolkThing, or otherwise

is of greater importance. Neither can the King without approval by the

FolkThing cancel any international tr eaty, which has been ratified , with­

out the consent of the Folk Thing.

(2) [Arm ed conflicts]

(3) IThe Foreign Affairs Committee]"

The Faroese Executive proposed in its Wh ite Paper on Faroese Sovereignty a Treaty of Free

Association with Denmark. The two Parti es would sign a Treaty between the Faroe Islands and

Denmark that both Parliaments would ratify in Denmark by following the procedure in § 19 .' 3

13 Hvitab6k ("the White Book", Faroese Executive White Paper on Faroese Sovereignty and a
Treat y of Free Association with Denmark) ISBN 999 I 8- B-3 I -6 .
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W ith all du e res pect, th is is utt er crap.The Basic Law § 19 is not a procedure for dis ­

memberi ng th e Realm . § 19 is a vcry traditional cnabling pr ovision giving th e Execut ive

(the King) th e power to act in international relation s. However, the Exec utive is not to act

without parliamentary conse nt in ce r tain situations (whe n treaties, internal legislation or

bord ers are conce r ned), nor in any other matter of greater importance .

T he Basic Law is qu ite clear when it come s to th e separation of power between th e

Danish leg islatur e and Executiv e. It may even suggest th at the polit ical bo dies have th e

substantive power to ame nd bord ers or cede land to bord ering states . The Basic Law is,

however, co mpletely silent on the prospect of a break -up of th e Realm into its constitu­

ent parts.T he "land-area" clause seems more minted on bord er changes than the com plete

with dr awal of associated land s. Neither the land -area clause nor § 19 as a who le give th e

pol itical bodi es substantive powers to authorise a break -up of the Realm . [f such powers

exist, th ey dep end upon a proper construct ion of th e Basic Law and th e Co nstitution of th e

Realm in a wid er sen se.

The recently enacted Constitution of Finland states that : "The te rr ito ry of Finland is

ind ivisible.T he nati on al borders can not be altered without th e consent of th e Realm Day."

T he Finnish Co nstitution, thus, seems to distingui sh bet ween disintegration of th e ter ­

rit ory and border changes. The for mer is beyond th e subst antive powcrs of the political

bodi es, as "Finland is indi visible ."The latter, alte ri ng th e bord ers, is within th e substantive

powers o f th e Executive to negotiate and th en for the Realm Day to rati fy,

HadThe Farn es rem ained aligned to No rway, as som e have wished, th e case for Faro ese

secession in accordan ce with thc Co nstitution of th e Realm would see m altogcther more

troub lesom e.The Basic Law of th e No rweg ian Realm states: "§ I. The Kingdom of No rway

is a free , independent and ind ivisible and in-transferable Realm .. ."What Lincoln assume d ,

th e No rweg ians spe ll out, and th e same fun dam enta ls app ly: opting-out is an action not

in th e instrument itself. The word s "free, independent and ind ivisible and in-transferable

Realm " mir ro r the hop es and frust ration s of the Norweg ians , wh o have exper ienced th eir

share of foreign dominat ion, par tition and transfer of allegiance. Thus, secession might be

against th e (basic) law, but it happ ens non etheless, by political action not pro vided for by

the legal instruments.

A very impo r tant qu est ion that [ will leave for othe rs to ponder is th e qu estion of how

and by wh ich procedures th e Faro ese th em selves, in acco rd ance with Faro ese law and tradi­

tion, should decide to opt out. Th e options sugges te d include th e following:

The Faro ese ratify a Treaty with Denmark, with an optional referendum . ' 4

The Faro ese unil aterally withdraw fro m th e Realm wh en th e Law Thing so decides. ' \

14 Th e Wh ite Book (supra not e I 2) suggested this rout e. The idea is through the consent of
Denmark to create a legal basis, valid in the Danish constitutional orde r, for Faroese sov­
ere ignty.

I .I" This might happen thro ugh a unilater al resoluti on of the Law Thing, possibly fur ther sanc­
tioned by the People in a referendu m. In substantive ter ms, a unilateral withdrawal would
be based on invoking the extra-legal phenomenon of popular sovereignty (the pouvoir con­

stitu ant ) as the source for this exercise of self-de te rmination.
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The Faro ese implement the 194-6 refere ndum . , 6

The Faroese secede by using the pro cedure for amending the Faroese Con stitution . ']

The Faroese ame nd th e Faroese Constitution to provide for a later secessi on pro ce­

dure . , 8

The Danish Constitution is ame nde d to prov ide an opt-out clause. '9

Th e Faroe Island s claim to w ithdraw fro m th e original Associa tion of ca. 1270. 20

Th e Faro e Islands and Greenland collec tively reveal th emsel ves to be th e lost

Kingdom of Norway and form ally end the Uni on of Bergen of IHO . 2I

Different people are suggesting all th ese different options. Alth ough th e Faroese are on e of

th e most homogen ou s and distinct nationaliti es in Europe , th ey squabble loudly over thi s

qu estion . The curren t Faro ese Co nstitution - th e Faroese Act on Governing - is un clear as

to th e prop er procedures that th e Faroese are to use themselves.

Arguabl y, politics, and especially politics continued through th e m eans of armed con­

flicts had a lot more to do with th e expansions and co ntractions of th e Danish Realm than

had th e intricacies of constitutio nal law. However, we mu st not dismiss constitutional or

inte rn ational law as made irrelevant by poli tics. Rath er, we should accept that an int erac­

tion between the two will always exist .

Th e Danish Constitution - both written and traditional - gives no guarantees of

secession, not even any par ticularly suitable procedure for leaving th e Danish Realm. The

Faroe Island s as well as Greenl and will have to rely on a constitutional earthquake th at

leaves th em on th e right side of th e fault line , sho uld th ey wish to leave.

As we have seen several times, th e Danish Realm is apt at and used to accep tin g loss

of associa te d realms and lands. However, neith er th e Basic Law, nor th e w ider Con stitution

provide for clear rights for "associat es" to leave or pro cedures for doing so. The Cou rts

will probably accep t anything rat ified by th e Parli am ent, and Parl iament will follow th e

Exec utive and its recommendation s.

O pt ing out of an Association is not under Dan ish law a legal r ight to be exe rcised at

will . Under Faroese law and constitutional tradition it is a fundame ntal pr econdition for

16 As noted elsewhere , the referendum was highly controversial and much cont ested , but
showed a major ity favouring secession . Traditionally, the Nationalist side favoured using
the 1946 referendu m as the basis for secession .

17 This has been suggested by some in the Unionist camp, as it is the most cumbersome pro­
cedure in the book, and arguably therefore, the most appropriate procedure for funda­
mentally altering the constitutional status.

[ 8 This has been suggested in the work s of the Faroese Constitutional Committee.

19 This is the logical consequence of accept ing that the Danish Constitution is a bar to
Faroese secession, even by Danish parliamentary consent, thu s crea ting a legalistic basis
for self-determ ination .

20 This would be adopting the line that Iceland mainta ined in relation to that land 'sTreaty of

126 2-64-.

21 This is the view of Mr. Zakar ias Wang and oth ers , see, for instance, in 3 FLR ( 2003) .
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th e conse nt of th e gove rned .In relation to Dani sh traditi on, leaving th e Realm is a politi­

cal acti on , a constitut ional revolution that th e Dan ish constitutional system has absorbe d

and accepte d with more or less ease time and time again . Secession from th e associat ion

with Denmark cannot be complet ed at will w ith referen ce to the Basic Law of th e Danish

Realm, except by some Action not providedfor in the Instrum ent itself.

Faroese Constitutional History - The Early Days

The Faroe Island s are an ancie nt constitutional entity with a fascinating hist ory. 22 Around

th e year 8 0 0, Norse people (Vikings , if you like) settled th e Faro e Island s and establishe d

a pol ity called , by th em selves, a "land" with its ow n constitution that was, of co urse, free

of tod av's conceptual musts (a written constitutio nal legalisti c text, fashion able sep arat ion s

of power, bill of r ights, etc .) .Thus , th e Faro ese Parliamen t, th e "Law Th ing" (Leatina) , has a

very good claim to being th e oldes t functioning parliament in th e world.

In addition to local Chiefs and local Things in th e six district s, th e m ost notable ins ti­

tutions of th e Faroese were th e institution s of th e Thing for all th e Faro es , later nam ed

th e Leatina - th e Law Thing. In Tinganes (the Thing Nes s) in Tor shavn (Thor' s Haven ), th e

islands' Capito l, th e No r se population of th e Faroe Islands held their parliamen t. By Norse

tradit ion, th ey divided th e task of th e Thing into del iberative funct ion s and jud icial func­

tions.

Marked by ro pes, th e centre of the T inganes was th e venue for th e elect ed representa­

tives of th e six district s to argue and decide qu est ion s of gene ral impo r tance . The debate

was an ope n-air affair, th ough ; all free m en could at tend th e assembly, albe it outs ide th e

perimeter. Som e accounts sugges t that th e represen tatives m ay have yielde d to spea kers

from th e crowd . T he term "All Th ing" (the Thing for All) illu strates th is part of th e Thing

th at all free men could attend . It may even refer back to an even earl ier traditi on before

th e chiefs or elected repr esentatives held th e votes on th e Thing. Today, All Thing (Alp inai)

is still th e term used for th e Iceland ic Parli amen t.

The deliberat ive funct ion of th e Thing probably decided to acce pt the codes, or tra­

dition al bodies of laws, that see med necessary to th e settle rs to provide a basis for law and

orde r in th e islands. As m ost settlers came fro m th e western parts of tod av's Norway, th e

choice early on fell on th e code of th e Gul aThing.The Gul aThing was on e of th e four grea t

Things of what later came to be known as No rway.

The othe r main funct ion of th e Thing was th e Law Right (learaman), a cour t with sev­

era l division s judging in disputes.Th e name reflects th e Nordic notion of"r ighting the law",

probably a name fitting th e functions of th e Law Right as, first of all, an app eal co ur t for

2 2 Anoth er account of Faroese constitutional history (in Danish) appears in the Faroese Law
Review, last issue of 2003 . Written by Mr. Hans Andri as Solvara, a Faroese historian , the
article is well worth reading for a more detailed historical account. I have in part re lied
on that ar ticle. The most notable general accoun t of Faroese histor y is Hans Jacob Debes:
Foroya S0ga, vol. 1- 3. A collection of early Faroese legal and histori cal sources appear in
Jacob Jacobsen: Diplomatarium Fceroensc,
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the local cour ts and, secondly, an active cour t adapting and developing the codes and other

sources of law to the particular Faro ese circumstances. The judi cial funct ion of the Thing

may have de veloped some of the pr inciples that were later to be adopted in the Sheep Brief,

the Faroese Cod e of 12 98 .

Much more is known about th e deli berative functi on in Iceland , where th e Thing

adopted a succession of codes and law in the Free State period. However, from the scant

records, we do know that the Faroese Thing, for instan ce , aro und 1400 adopted such gen­

eral laws as ru les of remuneration for the elec ted representat ives and a regul ation on the

number of dogs allowed in each village. These laws of delib eration probably reflect a legis­

lative activity to a great extent. Th e Thing probably kep t its own Law Book and had a Law

Man as its presidin g officer, charged with th e traditional Norse Thing fun ction of recit ­

ing significant parts of the law every year when the Thing convened . The present Faroese

Premier has re tained the titl e Law Man iLeqmaaur] ,

One very impo r tant example of th is delib erative funct ion was th e reception of

Christ ianity around th e year 1000 . Iceland ic sagas have record ed that event, though prob­

ably in som ewhat distorted form. However, the acco unt probably gets the centra l po int

r ight: the Faroese debated and decided matters of great importance at the Thing. Politi cs

will always be politics and those interested can read the Saga of the Faroese. It provides, if

you like, a fict ionali sed docum entar y of the events that featu red not only a feud of faiths,

but had profound implications for the rivalling Faro ese Chiefs , the growing powers of the

rulers of Norway and, if th e Icelandic scri bes arc to be beli eved, som e sex and violen ce for

good measure .

Norse sett lers established settl ements during the Viking period in many island s on

th e fringes of the Brit ish Isles, like Man, the Hebrides, Orkney, She tland , and also Iceland

and Greenland further west. Meanwhile, No rway at the tim e, was only loosely organised

around four ma in "Th ings" but gradu ally compe ting strongme n repl aced this decentra lised

str ucture and No rway was united as a kingdom.

Today, onlyTh e Faroes Island s and Iceland have fully re tained that Norse identity, but

the Isle of Man has retained mu ch of the old const itutional tradition . Th e Isle of Man is

ano the r prime exam ple of how a polity can survive thro ugh the ages rel ativel y unscathed

in consti tut ional terms.

Th e power of th e Kings increased gradually in the No rdi c land s from the loth cent ury

A.D. to th e end of the 1 3
th century . Th e formation and st rengthe ning of central powers

led to the rolling back of the earlie r Free State tradition and the Things and local Chiefs

diminished in political imp ortance . Th e po wer-hungry warl ords spe nt most of a mill en­

nium establishing, consolidating, and fighti ng over what would eventually become three

kingdoms of the No rdic region .

The king of Norway tried to extend his realm to the west . Lawyers and historians

of a positivi st tradit ion often point to the year 1035 as the year that No rway absorbed the

Faroe Islands and the islands then became indi st ingui shable fro m any other tract of No rway

Proper. Th at year the Norwegian King for the first t ime officially gave a Faroe se Chief the

Faro e Islands as fief in return for taxes.This was probably the same arrangem ent envisaged
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earlier wh en Christianity was proposed at th e Thing; the King wanted to reign over all

Norse lands as God 's viceroy. In 1°35, the vocabulary of civilised government was in place

to explain the naked aggression in proper legal terms; and it has had its effect , most aca­

demic accounts revere this legal gibb erish as great authority.

The better view, I submit, is to regard th e writ of fiefdom as an attempt to legal­

ise a conquest , no different from any other colonisations and invasions at that tim e or of

later dat e . It was not, however, until the late 13th century that the land s of th e west finally

submitted on their own consti tutional terms to Norwegian suprcmacy of some sor t . This

coincided with the height of powcr of the Kings back in Norway and a gen eral economic

decline out west.

We know the lands in thc west individually concluded treaties with the King. In th e

case of Iceland, the forty -eight Chiefs that formed the deliberative part of the "All Thing"

(the Icelandic Parliament) ratified aTreaty later referred to as "Gamli Saumal]" or "The Old

Treaty" . It took them two years from 1 262 to 64 to ratify th e Treaty, as the Icelandic con­

stitutional tradition required unanimity among the voting chiefs.

The Faroese probably ratifi ed th eir own Old Treaty around the year 1270 . From

approximatel y that year a preserved letter from th e Norwegian King talks of the Land

Code, a Norwegian Code to repla ce the different Codes of the Things, which is being

promulgated to apply in the Faroese as well. Th e King then indirectly refers to an agree­

ment made with the Faroese, promising amendments to the Cod e in line with what "Your

own Law Book provided ear lier."

In 1298, the Norwegian King sanctioned th e amendments in what we could call

a Faroese Code. As most of the laws peculiar to The Farocs concerned sheep farming

and other aspects of agriculture, the Faroese have since referred to it as the Sheep Brief

(Seyoabrcevid) .Th e Sheep Brief was the first in a very long line of statute s that recognised the

Faroe Islands as a separate jurisdiction in a larger constitutional context.

The Faroe Islands enjoyed relative freedom in the times thereafter, maintaining their

Thing and its functions . Th e church established its own bishop over the Faroes , and the

bishop acquired a seat at the Norwegian Privy Council.

Through a Un ion of the Crowns, Denmark and Norway dynastically merged. In 138o ,

the young King Olufbecame King of both Realms.This led to the formal Union of Bergen

in 1450. The Danish Princess Margrethe, who was the mother of King Oluf and the effec­

tive ruler of both Denmark and Norway for a number of years, even managed to create the

Kalmar Union with Swed en in 1397. Though Kalmar never stabilised and dissolved a few

bloody wars later, the Norweg ian-Danish Union lasted almost half a mill ennium .The main

difference seems to have been the relative strength of the nobility in each of the countries

that Denmark sought to dominate .

Many, many years later, in the late 18 th century, in a tim e of relative tranquillity, the

Danish King Christian VII promulgated a Basic Law on Natural Born Rights . In that law,

we see the constit utional order of the time. The King is Prince of three Realms, Denmark,

Norway, and Holstein, and various lands associated to them, ruling three peoples the

Danes, the Norweg ians , the Holsteins, and "those mad e equivalent to these ."
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Alas, the peaceful little association of Lilliputian land s was doomed . Larger forces

were afoot and started nibbling at the fr inges.Th e Danish King ced ed Norway Proper to the

Swedish King with the Treaty of Kiel 1814. 23Again, th e political events pr eced ed the legal

niceties. Denmark had joined the wrong side in th e Napoleonic Wars, Cope nhagen was

strategic ally bombard ed by the Briti sh and th e new ruler of Swed en, Prince Bernadette,

though or igina lly one of Napo leon 's Mar shals, managed to wrest Norway out of Danish

hands .Th e Norwegians had already spontaneo usly enacte d their own Constitution in 18 14 ,

but had to, for political and economic reasons , am end it in great haste and repla ce th e

Dan ish Pr ince (who later becam e Chr istian VIII of Denmark) whom they had electe d as

King with the ers twhile Marshal.

As is evide nt by th is, constitutional law, limping along behind political act ion, has

always ackn owl edged that political powers-that-be (states, kings, whatever) can sur re nder

th eir lands and possessions by treaty or by grudging acce ptance . '4 Th e King's Law of 1662

- the then wr itten Constitution of Denmark - and its Norwegian counte r par t of (66)

proclaim ed absolute and ete rnal rul e by th e Danish Dynasty, but legal words are no match

for military might.

Alth ough they had just bom bed Copenhagen , th e Briti sh much preferred a weak Dan e

to a strong Swed e in their own backyard .Th is probably induce d the Brit ish to meddl e with

the Treaty of Kiel that allowed the King of Denmark to still retain his Norwegian dep end­

encies, the remaining island s to the west , Faroe , Iceland and Gr eenl and (he also acquired a

bit of Swedish Pom erania, whi ch he traded the Prussians for the small du chy of Lauenburg,

just south of th e King 's du chy of Hol stein) .

For a long period preceding the Treaty of Kiel , the centre of this cons ti tutional con­

glomerate, of whi ch th e King of De nmark was head , had consolidate d the administration of

all th e different enti tie s in Cop enhagen . For th e Faroes , the loss of No rway was, therefore,

probably not very profound .The King was still there and laws , officials and trade still came

from Co pe nhagen . Of importance , though, was the fact that the Danes, for reasons which

are uncl ear, decided no t to convene the LawThing for a number of years and established an

administrative Governor to govern Th e Faroes like a Dani sh province .

Some years later, absolutism fell and the King accepted elections for a constitu tional

convention that was to prepare a written Constitution for th e Kingdom . Writing a consti­

tution posed the qu estion: for whom is the Consti tution to be written ?

23 Some very enjoyable reading, though a somewhat idiosyncratic analysis, of the Danish-Nor ­
wegian relationship can be found in the wri tings of Mr. ZakariasWang, see supra note 2 0 .

24 Until 1972, the Danish King claimed to be king of two lost peoples (de Vender 0B Gather),

and Duke of several duchies, other wise ceded to Pru ssia after the war of 1864 by the
Vienna Treaty of 1864. The Danish King even had to be reminded by the Swedes that he
was no longer eligible to the title of King of Norway und er the Treaty of Kiel of 18 14 .
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Denmark A.D. 184-8 expe rienced a popular rising. The rather dim witted King gave way to

popular demands for a written const itutional Basic Law, and in the end Denmark acquired

a very liberal constitution by contemporary standards. All seeme d well except for on e cru­

cial aspect. It did not square th e circl e of th e constitut ional associations Denmark had with

other count ries .

Sensibly, the Dan es let th e southern German duchies belonging to the King , Holstein,

and Lauenburg, remain clearly outside the scop e of the new Dani sh Basic Law. However,

the problem cam e with the middle area, Schl eswig (or Slesvig), a du chy of mix ed Danish­

German population and controvers ial status vis-a-vis the Dani sh Kingdom. At first,

Schl eswig was left out of the scope of the Constitution, but in 186 3 it was extended not,

as som e had suggested, only to the Danish-m ind ed northern half, but to the entire land .

This led to th e war of 1864- and Denmark 's total humiliation whereby it lost all the duchies,

including the entire territory of Schl eswig (of which the northern part was handed back in

1920, following a referendum to determine local national allegiance) .

Now, for our purposes the important thing here is, first, to note, yet again , how

politics determine the scop e of constitutions, Second, we have witnessed why th e Dan es

lost th e rather inclu sive streak in their national character that we saw in the Basic Law on

Natural Born Rights of Christian VII. Th e Dan es were feeling beaten and ill-treated by the

outside world and the defining motto after 1864- came to be "what is lost to the outside

must be won on the inside" that lead to such silly notions as the claim that "Denmark is a

unitary state" . Regrettably, Denmark never got a "constitutional document" for th e Realm

and separate "constitutional documents" for the Parts. Thi s has lead some, mistakenly in my

view, to conclude that the original meaning of the Basic Law, or th e meaning or int ent of

later revisions, was to pronounce a unitary state with no federal characteristics, no compet­

ing legislatures, and no sub -states.

Also left clearly outside the scope of the Basic Law were the genuine colonies, the

present-day US Virgin Islands , two small trading posts in Africa and in India , respectively,

and recently redi scovered Greenland . Th e Faroe Islands and Iceland were cont roversial.

Iceland, du e to its larger population and wealthier ruling class, and through retaining a

written language of its own, enjoyed the blessing of a large number of people trained in

law and language, producing not only the celebrated Icelandic sagas, but also legal and

other documents that have proved very insightful for posterity. For its size, Iceland has an

exce ptionally large amount of constit utional and historical material that can be enjoyed by

those so inclined .

For our purposes, it is sufficient to note that Iceland app ears to have moved in parall el

with the Faroes , onl y much further ahead . Comparing the two can prove useful to und er­

stand ing the nature of the Faroese constitutional qu estion . In the latter days of the abso­

lute reign of the Danish monarchy, the Icelanders were much more self-conscious than the

Faroese, better educated and all in all better pr epared for th e fall of the ancient regime . At

th e Convention that the King called to pr epare the Basic Law, he gave Iceland five seats and
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a promise that they would have the final word on the status of Iceland. Just years before, in

I 84-I , the King had agreed to reconven e the AllThing that , like the Law Thing, had not been

summoned for a whil e after th e loss of Norway.

To fully unders tand just how bookish and clever the Iceland ers were, you mu st appre­

ciate that th e All Thing in 184-3 (it s second session since reconv ention) vot ed to establish an

Iceland ic Law School, but the King vetoed this - 25 consecutive tim es.

These fellows were not joking when th ey turned up at the constitutional conven­

tion, declared that they invoked the Old Treaty, and refused to take part in preparing a

Const itution for Denmark .Th e Dan es ignored th e eloque nt Icelandic argument and sent a

del egation to Iceland to promulgate the Basic Law of the Danish Realm at the All Thing.Th e

Icelanders were prepared for th is, lam ented the illegal actions of the Danes, and protested

passionately - in the nam e of the King. Th e meeting ended with th e Danish envoys leav­

ing fuming with rag e and most all Icelanders at the meeting proclaim ing : "We all protest"

add ing for good measure : "Long live our King Frede ric k the VII."

For years , the status of Iceland was in dispute . Th e result of thi s stand-off was that

Iceland got a statute thrown at it in 187 I conce rning its special status, and got a "constitu­

tional do cument" in 18 74-setting up its internal affairs .Th e two nations ame nde d the status

in 19°3 giving Iceland something akin to the later Faroese Hom e Rul e. Th en, in 1918 ,

Denmark recogn ised Iceland as a separate (and sovereign) Kingdom . Reading through the

Dan ish Parliamentary debates, on e gets a clear impress ion that the Iceland ers had out­

sma r ted the Danes again, as most Members seem ed to think that thi s was a final settlement

giving "them up north" enough "self-rule." However, with an implicit recognition of sover­

eignty and very explicit rul es on termination of the Un ion between Iceland and Denmark

and ending th e Monarchy, the Icelanders had managed to legalise their secessi on .

Let us now go back to the years around 1850 and look a little closer at the status of

the Faroe Islands." Though the Faroese are said to have mourned th e fall of the Law Thing;"

they were not like the Icelanders very go od at voicing their political wishes.The problem of

communication is manifest throughout th e Faroese-Danish relationship ; Faroese politicians

have never been very good at ar ticulating thei r demands and reasoning in the most effective

legalist ic te r m mastered by the Icelanders.

Thus , the Faroe Islands did not see k or get a promise from the King to have their own

say in the constitut ion- making process, nor did they protest against being incl ude d in the

Danish Estate Parl iam ent that proceed ed the const it utional process. Th e King appointed

the Governor of Faroe, Mr. Ployen, member for th e Faroe Islands in the partially elected

Constitutional Convention . Ployen was by all accounts a fabulous Governor, he took

the islanders on ex cursions that improved their fishing techn iqu es and othe rwise totally

25 A very detailed account of the parliamentary debates is given in Dr. jakup Thor steinsson 's
doctoral thesis: Et h ere som Fcere ,

26 A rather good account is given by the only Faroese born Governor of the Icelands, Mr.
Chr istian Beerent sen , who later became Appeal Cour t Judge in Denmark, reprinted in the
anthology Frcelsmannamal,
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immersed himself in local life, even to the point of writing traditional Faroese poetry,

notably The Whale CatchersSonq that still retains ritual status in The Faroes.When discussing

the coming election laws in the Faroes, he encouraged the Faroese to speak in their nativ e

tongue . However impressive Mr . Ploven was, he was still loyal to the King and did not seek

the sam e concessions sought by the Icelanders.

The Basic Law of th e Danish Realm - the enacted written Constitution - was, as

noted, rather indeterminate in scope . The Danes successfully promulgated the Basic Law

in th e Faroe Islands by the traditional method of reading it aloud in the six districts, prob­

ably without the Faroese taking all that much notice. However, the question remained , how

exactly the Faroese were to be treated in relation to the concept of the Danish Realm. A

great parliamentary debate ensued in 1850 . Some have remarked that this debate was the

high point in Danish political and legal deliberation on the Faroese Question. Indeed many

very notable figures took part, like the philosopher and poet N. F. S. Grundtvig, the profes­

sor of law and former Premier A. S. 0rsted . The official line taken by the new Executive

was that Th e Faroes were an integral part of the Realm. The different speakers elaborated

greatly on th e finer points of the Faroese situation and it seem s likely that the Faroe se

could have greatly influenced the future governing ofThe Faroes had they been adequately

represented . In th e end , The Faroes got on e member in each legislative house, and a few

years later, they reconvened the LawThing, although ostensibly as a provincial council. This

rather puny version of the Thing of old was not as an inevitable result, as both the Icelandic

case and the above-mentioned debate show, but as the consequence of inadequate represen ­

tation and insufficient advocacy.

As Denmark lost its war over Schleswig, and amended the Basic Law in reaction­

ary terms such as restricting suffrage, the time was lost to wrest concessions out of the

Danes. Denmark was ruled by a minority of conser vative, land ed aristocracy until the year

190 I ; and the liberals, nationalists and then socialists fighting for power were not all that

informed about and interested in the Faroese question for a whil e. Nor, for that matter,

did the Faroese do much constructive work. In 1906, the Faroese divided th emselves into

a Unionist and a Self-Rule Party, with the Unionists for a long whil e enjoying electoral

supremacy. A new Law Thing Act in 1923 reformed th e Thing, but still placed the execu­

tive powers in the hands of the Governor. The Faroese Question, thus, lay dormant until

greater forc es cam e into play.

Fortunate Occupation

Th e Germans invaded Denmark on April 9, 194-° on the ir way to Norway. The Danish

forc es lost 9 men, most of whom were unaware of their Government's preemptive capitu­

lation .The Norwegians gallantly fought for a month and both the king and the Government

fled to Britain. Prompted by the invasion of Denmark and Norway, the British soon after­

wards occupied the Faroe Islands to avoid them falling into the wrong hands.To th e Faroese

thi s seeme d like the better option .The Faroese fully co -operated with the Brit ish and most

of the Faroese fishing fleet supplied the British with fish throughout the war.
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Th e freight of fish was a dangerous occupation and the use of the Dani sh flag meant

that the Faroese vessels were doubly damned : they were Briti sh-allied vessels , but marked

out as Axis-d ep endant nationals. The British, therefore, took the decision to recogni se the

clandest ine Faroese Flag as th e National Emb lem of Faroe.What was probably not foremost

in Mr. Churchill's mind at the time he notified the House of Commons on thi s, was that the

Dan es had fought most insistently against the recognition of the Faro ese Flag for years.

The quite sensible ste p of recognising the Flag left th e stranded Dan ish Governor

in Faroe, Mr. Hilb ert, fuming. Mr. Hilb ert was th e archetypal condescending Danish

bureaucrat, not the fellow most likely to compose vernacular od es to whale catching. Th e

Governor was in quite a spo t at the beginning of the War, facing a Law Thing with increas­

ingly nationalist sentiments; and the nationalists could sme ll political blood when cut off

from Denmark.

Som e Faroese voices suggested that the Faroese should assume power over all

branches of Government and only recogni se the Governor as a representative of the

Danish Government. However, legalistic bluff on the part of th e Governor and a British

relu ctance to accept a ren egade regime resulted in compromise. Th e Parliament enacted ,

the Governor assented to, and th e Briti sh accepted an Interim Constitution of the Faroe

Islands.

Th e Interim Const itution had only a few basic provision s. Executive powers were to

remain in the hands of the Governor with the Exec utive Committee of the Thing enjoying

powers of advice and oversight. Th e Law Thing was to enact legislat ion, but the Governor

could propose such legislation and had to assent to statutes before their official promulga­

tion . Financial matters lay with the Governor, again with the Exec utive Committee and

other Committees of the Thing enjoying powers of advice and oversight . Th e Judiciary

need ed an Appeal Tribunal, duly set up with lay people sitting alongside th e lon e Danish

judge on app eal.

In constitutional terms, the war time period was truly fascinating. In four year s' tim e,

the Faroe Islands went through mu ch the same pro cess as other countries took decades

to com plete . Th e Law Thing started to flex its constitutional muscles and politically arm­

wrestl e the Governor on a number of issues. Indeed, some of th e Interim Statutes enacted

in this period remain in force even tod ay. Probably unwittingly, the good Governor Hilb ert

played the part of the retreating monarch and gave r ice to a new parliamentary tradit ion .

You can view the wartime constitution of the Faroe Islands from several angles. Was

the Governor assuming the powers and privileges of the Realm , act ing , as it were, on behalf

of the Danish Government?Was Britain , instead , acting as caretaker during Dan ish absence ,

and mediating a transitional arrangem ent?The best view, in my opinion , is to realise that

these were extraordinary times, whi ch constitutional law is simply inept at antici pating or

explaining. Th e Faroese had acqui esced with for eign rul e for so long and they failed again

to agree amongst themselves on how to act . Comparing Faro e to Iceland is revealing, yet

again . Th e Icelanders had a document, the 1 9 I 8 Union Act, with whi ch to dr ess up their

nat ional determina tion to seced e from Denmark.To them, the war provided a very conven­

ient time to gracefully end the Dan ish connection .
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More in line with their own national characte r, the Faroese resorted to int ernal

squabbling and bickering during the war. A gr eat opportunity for a national co nsensus was

missed .

T he Self-Rul e Party split just before the war. Their leader, the char ismatic Mr . joannes

Patu rson was at th e same time a poet and gifted orator and , in addit ion , the largest tenant

of th e King 's land in Th e Faroes . His overconfid ent person ality and his position on land

reform (he opposed th e distribution of the King's land to the poor) both cont ributed to

his being ousted as lead er of the nationalist Self-Rule Party. However, his popularity at

larg e ensured that the Popular Party, co nsisting of his own followers and a small party, the

Commercial Party, formed by trade interests , immediately gained a large followin g. At the

elec tions , in 194-3, the Popular Party gained 12 of th e 25 seats in the Law Thing. In his day,

Patursson had tried to argue along Icelandic lines for not recogni sing the Basic Law and its

implicit incorporat ion of the Faroe Island s into the Danish Realm . Instead, he tried, when

a member of the Dani sh Folk Thing, to negotiate a new consti tutional ar range me nt with

Denmark. Such a sophist icated point seems, however, utterl y lost on th e Faroese , who did

no t pursue it further.

Gradually, though, the lawyer and banker Mr. Thorstein Petersen from the comme rcial

wing of the par ty replaced Paturson, whose wing of the party was lead by the bachelor lawyer

Mr. Poul Pet ersen , a man completely lacking in the eloquence and charisma of Patursson . Mr.

Thorstein Pet er sen was a man of action , but like Mr. Patursson , he was unabl e to unite the

Faroese behind commo n cause . Mr. Pet ersen favour ed ind epend ence, but could also be heard

demanding two Faroese Member s of the Folk Th ing as part of a new ar rangeme nt .27

The Unionists, with their strangely submissive lead er Mr. Andras Samue lsen, behaved

as if they were true diehards in relation to the qu estion of allegian ce to Denmark . "I love

Denmark" Mr. Samuelsen professed in a sec ret letter to the Dan ish Prime Mini ster imme ­

diately afte r the war, lam enting the fragile existe nce of the small -numbered Faroese . The

Un ionists voters were alm ost to a man the most dyed- in-th e-wool , backwoods, down-to­

ear th Faro ese old -time rs you can imagine .To them the allegian ce to the King and all things

established were part of a conser vative ide ology. Even though a clear rec ognit ion of th e

Faroese right to self-de te r mi nation with th e Danish Realm would have ser ved him better,

Mr. Samuelsen fought tooth and nail to avoid any transfer ofpowers fro m Danish to Faro ese

authorities whatever their nature. Mr . Samuelsen was throughout the war in very close

contact with the Dani sh Governor and gallantly fought a rearguard action for the Realm at

th e end of th e War.

Th e Social Dem ocrats and the rump Self-Rule Party jo ined the Unioni sts during the

war, keeping the Popular Party away fro m power. Both these parties wer e very flexibl e and

progressive in constitutional matters, but they lacked th e nerve to take the ultimate steps.

Th e Social Democr ats even expe lled the Member of the Law Th ing, Mr. Jakup I [akupsstovu,

who sided with the Popular Party in calling for full ind ependence at the end of th e War.

27 The Danish Constitutional Committee, third meet ing on 28 February 194-6 .
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O nce free of th e Hun, the Dan es could again turn to th eir possession s in th e North .

Iceland was lost , but Greenland and Th e Faro es were still salvageable . Dan ish officials dul y

formed a committee to negot iate with the Faro ese . Encourag ed by Governor Hilbert and

Mr. Samuels en, th e Danes proposed what they referred to as the "Government's Offer".

The Offer recognised th e Interim Constitutio n and wh at had passed during th e War, but

proposed a future schem e with only limited powers to th e Law Thing wi th th e Governor

attaining something akin to th e Premiership ofTh e Faro es.

Meanwhile th e Un ion ist forces were hard-pressed in Th e Faro es. Mr. i j akupsstovu

and th e Popular Party together held th e majority of th e Thing and were contemplating full

secession fro m Denmark through a resoluti on of th e Thing. Th e Unioni sts and their part­

ners were, though, able to get th e rebel member to sanction a referendum instead on the

tw o basic options , Secession or the Offer.

Mr. Petersen, for his part, feared that th e majority would favour th e Offer. He, there­

fore, asked his followers wh o might not favour full indep enden ce to write "No" on the

ballot to indi cate that th e choice was a false on e . Th e Popular Party's hop e was that th e

"Secession" and th e "N o" votes counted together would consti tute a majority that could

come in hand y to press th e Dan es for conces sions if full independence was unattainable.

Down in Denmark, a debate naturally arose conce r ning th e future status of th e

dep enden cies. Th e debate thi s tim e around was mu ch less expe r t than in 1850 .Th e Dan ish

Parliament was not as in 185 0 at the height of its intellectual m ight . Back then , phi loso­

phers, professors and poet s sought elect ion to represent th e peopl e, believing that power

was going to be in th e hand s of an electe d assem bly. However, real power remained with

the bureaucra cy and gradu ally academics and high-flyers stayed away from th e ro ugh and

tumble of par ty politi cs.

T he result for our purposes was a mu ch less focused and info rmed debate. Still , it was

with th e Parliament that ultimate power rested in th e Dani sh set- up. To get an impression

of how far the Danes could have gone, let us listen to th e words of the left-wing MF, Mr.

Robert Steermos e, spo ken in spr ing 1946 , only months before th e Scptembr 14 referen ­

dum:

"Regarding the Greenland Qu estion , we would like to see a Greenland Commission

being established . . . [we must! avoid the lack of understanding that has earlier

mark ed our relationship with the Icelandic peop le and the Faroese people . . .

Regardin g the Faroe Islands, any understanding of the Faroese question must begin

with a recogniti on from the Danish, without any reser vations, that the Faroese are

a People and that the Faroe People is a Nation with all the characteristics that are

needed to be a Nation in that word 's popular meaning .. .

[On a practical level , for future Arrangement of the Relations between The Faroes

and Denm ark , it would be beneficial) if we imm ediately recognise the Flag of The

Faroes as a flag for the Faro ese People. Th is can be done without prejudice to the

future Consti tutio nal Arrangement.
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It is no longer than a decad e ago that the Speaker of the [Danish Upp er House)

rang his bell and reprimanded as incorrect that the Faroese Representative used the

expression 'the Faroese Nation' ...

We have not always been so lucky with the civil servants [in The Faroes .They have]

almo st all been good servants of the Danish stat e, [but even a single one or a few

appointments) have had profound implications for the national Danish -Faroese rela­

tionship, [we have] regard ed The Faroes as a place of deportation for some peopl e

that could not be used elsewhere.

In a few months tim e a referendum will be held on the Faroe s, [hopefully based on an

understanding] that we have a strong and sincere will to respect all Faroese national

demands, [including any future association] between The Faroes and Denmark,

insuring that small Nordic Nation's continuing free development .'?"

Now, while th is view definitely do es not promote the naked self-interest of the Danish

state, nevertheless no-one could have relied upon it as a guarantee that the Danes would

have negotiated in good faith any settlement that th e Faro ese might want . Rather, it shows

that legal concepts and const itutional texts are not likely to limit political will. Alas, th e

Faro ese never really picked up on such signal s.

Wartime Governor Mr. Hilbert was a civil servant quite possibly fitting th e above

description as an appointment creating profound disturbance in Faro ese-Danish relations.

As noted , he recommended that th e Danish Government approve the Int erim Constitution

and the actions he had taken during th e war. 29 Furthermore, he advised that it was impera­

tive to find a way for th e Law Thing to continue participating in legislation as it had during

the War. He viewed legislative pow ers vested in the Law Thing as somewhat abominable

to the Basic Law, but: "If Parliament accepts thi s, on e can presume that the courts will not

go against it." In any event , the Danish Parliament had to approve such submitted Faroese

legislative initiatives .

Th e good Governor advised that in order to confront th e Popular Party wish for inde­

penden ce, there should be a referendum on th e continue d Faroese association to Denmark.

He gave several reasons:

I . There had been talks of a referendum in 1930, whi ch the Danish Government had not

rejected .

2. If a referendum was not out of th e question in 1930, it should be so much more pos­

sible after five year s of partial inde pe ndence and before a general debate on the future

arrangement.

3. A considerable minority of some 40 per cent of th e electorate , holding I 2 of th e 25

seats, fought, using all means, for independence during th e War.

28 General Debates of the Folk Thing 9ih Session 1945-46, Volume Asp. 607-608, and

Sp·7174-7 175·

29 Governor Hilbert left several thorough reports, among them one dated 15 March 1945 in
which he proposed a new Danish statute setting up the (local) government of Faroe.
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+. There is a wid espread supe rstition in Faroe that the islands should hold such mystical

advantages for Denmark that Denmark will cling on to The Faroes at any cost .

5. Only a referendum can show whether th e Faroese People take the sam e stand as the

Popular Party. Only a referendum, after a clear stat ement saying that Denmark will

respect its result, can dispel the notion that Denmark wants to continue the associa ­

tion against the wishes of the Faroe se Peopl e . Only thus, can there be calm on the

qu estion for a considerable future .

Thus, a referendum took place . The majority of the vot es favour ed th e option of Full

Independence from Denmark, a minority voted for the Offer.

What happen ed next confirms every cynicism that cr itical legal studies can muster.

Suddenly the Unionists reli ed on the no -votes, originally solicited by the Popular Party

to bolster th e ind ep endence vot e and make it possible to demand further concessions.

Now, the Unionist camp counted these votes as part of a "no to independence majority".

Furthermore, the acting Governor, Mr. Vagn-Hansen, now stated that secession was illegal

according the Basic Law and requested a Navy Patrol Boat to assist against any insurgency.

Remember that Mr. Pet ersen controlled a majority in Parliament count ing the

Popular Party and Mr . i [akupsstovu. Looking back, the clever move probably would have

been to negotiate some major concessions from the Danes, perhaps something akin to the

Act of Union in 1918 , or at least a significant increase in Faroese Powers combined with a

formal recognition of future Faroese self-d etermination. However, Mr. Petersen set out to

implement secession and ensuing events soon eclipsed his efforts.

For a whil e, the Danish system was stunned.Th e Prime Minister, Mr. Knud Kristensen,

publicly announced that the Dan es would respect th e Faroese decision. Like Iceland, the

Faroe Islands seeme d to abandon Denmark in the aftermath of the wartime separation .

Following appeals from the Faroes, though, the Dani sh Government soon struck back .

Prime Minister Kristensen som ehow disappeared from the fray for a whil e and the Finance

Min ister Mr. Thorkild Kri stensen took charge of the Executive's handling of the affair. Th e

latt er Kristensen stated that the referendum's qu estions as well as its result were uncl ear

and sent a del egation of dignitaries to explore the situation.To further challenge the result,

the King formally signed an Order according to the 1923 Law Thing Act, dissolving the

Law Thing. The November 19+6 election was a landslide victory for the Unionist forces.

Soon afterwards, the negotiations started over again .

Rule at Home

Following the election, the Dan es had to come up with another alternative .To further pre­

pare a new deal , Mr. Niels Arup, a high-ranking official who had for som e tim e worked

on Faroese matters, went to Th e Faroes in August of 19+7 to prepare a report. JO Mr. Arup

30 "Faroese Problems" - an account from a tour of the Faroe Islands in August 19+7 by Niels
Arup.



Kari aRoavi

provides a brutally honest insight int o th e mind of the condesce nding, yet well -intentioned

Dani sh technocrat. Mr. Arup m et icu lou sly rep orts on fisheri es, agricu lture, infr astructure,

financial sec to r, fo reign exchange and tr ade, Faroese-Danish relations of both a political and

cu ltural nature and other rel evant issues. Mr. Aru p is in no dou bt that it is in th e Dani sh

nati onal interest to pr eserve Dan ish rul e of th e islands; at th e same tim e he is equally con­

vinced th at it is in th e Faro ese int erest to ben efit from Dani sh inte r ventio n . Included in

his recommendation s were a new financial institution to finance th e fishing industry and

improvem ents of th e interim airport bui lt by the Briti sh, all und oubtedl y econo m ically

ben eficial to th e Faro ese . However, th e political ben efits for the Dani sh state were always

foremost in Mr. Ar up's mind:

"[Even the bank led by] Memb er of the FolkThing Thorstein Peter sen has problems

provid ing working capital. .. [In my opinion it will on ly str engthen the Fames' inter ­

est in holding on to Denmark if Danish capital to a greater extent was invested in

Faroese industry ]. .. and as the captains of industry in The Fames to a very great

extent are memb er s of the Popul ar Party, there wou ld be created a depend ence on

Denm ark (in a wider sense) . . ."

Th e diligent age nt goes on to recommend, using th e hon ours system to decorate Faroese

civil servants and politician s, again espec ially those at th e po litical centre, wh o may be

swayed either way. Mr. Arup not es that th e British have skillfully used th is method in

th eir dep enden cies. Furthe rmore, Danish popular magazin es and improving the pap er

"Dimmalcettinq" (suppor tive of the Uni oni sts) will ben efit th e cause , as will incr eased hos­

pita lity by the Dani sh Governor, and need less to say: "Sho uld th e Royal Co uple , afte r th e

implem ent ation of th e new co nstitutional ar range ment, visit th e Fam es , such a visit would

undoubtedl y ser ve as splendid propagand a for Denmark." All o f Mr. Arup's recommenda­

tion s see m to have been implem ented in one way or another.

O n th e Faroese side, there was much confusion . Th e Uni on ist side had continuously

been in direct contact with th e Danes, but it was itself fractured between those wanting as

littl e change as possible and th ose favour ing some progression in terms of increased powers

to th e Faroese. The se lf-r ule camp was wavering between pursuing th e referendum result

and getting a good dea l out of th e Dan es.

After a very thoro ugh debate in f 9 4-7, however, the Law Th ing agreed on some points

in a resolution laying out th e mandate for th e negotiations. Th e Faroese Parliament unani­

mou sly voted to give th e Faro ese negotiating delegation a mand ate, stating among other

points:

"The Law Thing has unrestrict ed legislative power"

"The Law Thing elects a Faro ese Delegation to negoti ate with th e Dani sh Sta te

Autho r ities conce rning th e constitutional status of th e Faro e Island s"

"The compact th at the delegation concludes with th e Danish Author ities is to be sub­

mitted to th e Law T hing and implem ented by law".
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At least the Faroese, thu s, could ph rase what is probably the unanimou s view of all Faroese.

Th ey all conse nt to the powe rs of th e Law Thing to the exte nt that the Thing itself defines

them. Furthermore, th e relationship with Denmark is cont ractual; through negotiations

the two create a compact, make a deal, whi ch they affirm using the appropr iate legal instru­

ments.

Th e problem as always was that the Faroese were no t very good at stating long­

term unity and common principles. Instead of app earing as a true nation al del egation , the

Faroese mis sion was frau ght with differing short-term goals of the various political parties

and party lead ers. Th e Faroese mission at the negoti at ion s rese m bled a forum for debate

more than a diplomatic task force . In the end , the Danish side offered a text that becam e

the Home Rul e Compact .

Already before the Home Rul e provisions could be ratified, the Dani sh Parl iam ent

showed its will ingn ess to bend the Basic Law any which way.Th e Popular Party leader, Mr.

Petersen, had in the Danish Constitutional Committee, set up im me diately after th e War,

dem anded that the Faroese got two members inste ad of one the Folk Thing (lower house

of parli am ent), in addition to th e on e seat they held in the Land Thing (upper hous e) . To

sweeten th e up -coming deal , the Dan es by statute increased th e Faroese representation

effective in the first elec tio n held inTh e Faro es after th e War.Thi s re presentation out of pro­

portion to the population show s on ce again the ability and authority of the Danish elected

assembly to define the broad-sense consti tut ion of the Dan ish Realm .Th e two members for

Faroe and , likewi se, two for Greenland were rea ffirmed by the 1953 Basic Law.

The Law Thing sanctio ned the Compact as previously agr eed "by law."The Law Thing

enacte d the Compact and th e Governor promulgated it in accordance with the Int erim

Constitution as two parallel texts, in Faroese and in Danish. The Faroese version used in its

preamble the Faroese word for "Nation" conce rning the Faroese, whereas the Danish text

as pr eviou sly prep ared by the Danish used a Dani sh word better translated as "Co mm unity

of Peopl e."

T he text was otherwise not very r ich in sym bo lism, the language was dry and legal­

istic , giving the impression of a delegation of powers from th e Danish Parlia ment rather

than , as we know, being the I I
1h hour deal that prevented the Faroese taking the high road

as th e Icelanders had a few years ear lier. Th e basic sch em e of the text was also to pr ovide a

procedure for transferring powers successively in the future rather than recognising imme­

diately th e powers of the Law Thing.

For such reasons the Popular Party voted against the Home Rul e Compact, which

conseque nt ly was enacte d I 2 to 8 by th e Uni onist Party, th e Social Democratic Party and

the Self-Rule Party. Th e Dani sh Parliament soon after enacted the Danish version of the

text with slightly differing words .

Th ou gh dry and less than engaging, the te xt and the circumstances of the Home Rul e

Compact are extraordinary. The Compact borrows fro m the structure and method of the

ear lier Icelandic constitutional acts , using a preambl e, otherwise not practised since the

advent of the Basic Law, and being enacte d as a statute by both parliaments.The Danes use

the word "lov"mean ing statute and usually translated as "act" to describe it . Person ally, I find
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the circ umstances, content and parallels more prop erly suppor t using the wo rd "co mpact",

noting the joint enactme nt by two political bodies . For obvious reasons the Uni on ist major­

ity avoided a referendum th is tim e aro und .

The enactme nt of th e Home Rule Co mpact was in itself a great accomp lishme nt. It

st ruc k th e deal, it pro vided the proced ures for future ex pansion of the Faroese self-govern­

ment, and effectively recognised that the Faroese co uld get what they want ed , if only they

could agree amo ngst them selves. However, both the Danes and the Uni on ists failed to state

this in the appro priate symbolic and co nstitutional terms.

Th e performance of Mr. Poul Niclasen , th e Un ioni st Faroese Memb er of the Land

Th ing, in the Danish Parliamentary debate on the hom e rul e com pact is very sym pto­

matic. Instead of st ressing th e obvio usly relevant nati onal, legal, symbolic and othe r points

pertaining to such a manifestly significant const itutional document, he went on and on

abo ut Faroese cult ure through the ages, bragging about the " 80,000 verses of ballad songs"

and other acco mplishments of the Faroese Peopl e. Though magnificent in them selves , the

Faroese songs were hardly to the point at the tim e, and th e Danish legislators seeme d just

to be pu zzled and overbear ing wi th this sim ple cre atur e from an obviously less develop ed

political cu ltur e. Thi s rambling did not inspire them to go the ext ra constitutional mil e to

fully satisfy all the Faro ese and explicitly recog nise future Faroese self-de te r mination even

to the point of secession as they had don e in the case of Iceland thirty years pri or to the

Hom e Rule arrange ment.

Nonethele ss, the Home Rule Com pact has been the constitutional link between

Denmark and Faroe ever since . The legislative powers of the Law Thing were recognized ,

the Flag and Faroese as an official language likew ise, a number of listed policy areas could be

"taken over" by the Faroese, the Faroese Executive was established , replacing the Governor,

who in turn was redu ced to a Rep resentative of the Realm , and the Faro ese effectively gained

contro l over aspects of foreign affairs, notably fishing rights so close to political hearts. The

Hom e Rule Compact slashed through a number of the pr ivileges of the Danish Parl iament

and Executive, granting legislative, tax levying, executive and other powers to the Faroese

Govern ment . Th e above-mentioned preamble acknowledges that the Faroe Islands have a

unique cultural, historical and geog raphical placing within the Danish Kingdom .

Danes, both officials and scho lars, have tried th eir best to paddl e back up the stream

of sel f-determinat ion. For instan ce , during the pr epa rati ons for the Gr eenl and Home Rule,

an official statement opined that "wh en a part of Denmark achieves Hom e Rul e this means

that the part in qu estion stays an integrated part of th e Dan ish Kingdom , and that the sover­

eignty is tot ally in the hands of the authorities of the Kingdom . A Hom e Rul e syste m within

the framework of ' the Danish State-Community' rules out the optio n that the area in qu es­

tion achieves the status of a sovere ign state , be it throu gh a tot al br eak away or through a

un ion , a un ion state or a federal state."

T hey wish!

A hugely impo r tant event follow ing the enactme nt of the Hom e Rule Compact was the

enactme nt of a Faroese (Inte rnal) Constitut ion of 1948, replacing the Inter im Constitutio n ,

but also em phasising the constitutional tr adition of th e Faro e Islands.The Faro ese have never
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regarded the Home Rule Compact as the Constitution of Faroe, as seems to be the case in

Greenl and . In 1994 , a new Faroese Constitution replaced the 1948 Constitution.

From th e enactment in 1948 and until the 1970 'S, not much happened in constitu­

tional terms. Th e Un ioni sts were in the governing coalition most of th e tim e, and though

not in principle against taking over powers, they did not seem to find th e tim e quite right

just yet. For a bri ef periodin th e sixti es , the new National Party, the Popular Party, the

Self-Rule Party and the on e-man Progressive Party tr ied to rein vigorate the ind ep enden ce

mood , but with no significant results.

During the 1970 'S and 1980 's a number of pol icy are as were taken over, some only

pursuant to the "lesser" pr ocedure, whereby th e Faroese gained political control, but the

Danes provided the financ e. This created a Faroese administration, though , admittedly,

administrate is not what we do best . Notably also, this led to th e annual Danish Block

Grant, which at its peak provided the Faroese Government with aro und a bill ion Danish

Crowns, at times around a third of its total revenue .

Th e Faroese economy gre w and diversifi ed in thi s period, the population doubl ed and

Th e Faroe Islands more and more develop ed the character of an ind ependent country with

its own infrastructure , culture , governmental and non-governmental structures in all areas.

Th e 1972 decision to remain outside the EC, later th e European Un ion, ensured that the

Law Thing in effect today has legisl ative powers over more poli cy areas than the Folk Thing

has.Th is circ umstance coupled with the hands-off approach by the Danes through most of

the period has me ant that the Faroe Islands are in real terms more ind ep endent than most

comparable polities, sovereign or otherwise .

Th ere was still a craving for further and formal recognition, and the instinct mani­

fest in most nations for self-reliance and, if you like, freedom. Following the economic

depression of the early 1990 'Sand th e Danish Government's handling of the collapse of the

Faroese banks, a very st rong mood aros e demanding a new arrangem ent with the Dan es.

Th e 1998 elections led to a huge majority of the Law Thing (19 against 13) deciding

to establish a sovereign Faroese stat e . After two years of preparations, negotiations with

Denmark were initiated in Mar ch 2000 . Th e Faroese pr op osal was to use the Icelandic

Union Act of 191 8 as a model for recogni sing Faroese sovereignty, though for the tim e

being in clo se fed eration with Denmark.

Th e Faroese side spoke very mu ch in legal terms, claiming to represent a People that

had never decided to become an integrated part of the Dani sh Kingdom. Therefore, they

claim ed that the Faroe Islands have the right to self-de te rmination , being a subject of inte r ­

national law, enjoying the right to negotiate the issue of Faroese sovere ignty in a conte xt of

international law as an entity separate from Denmark.

Th e Dani sh Government, probably for political and tactical reasons, would have none

of it. It refused to recogni se the Faroese as a People separate from th e Danes, refused

to recognise th e Faroese as a subject of inte r national law, and re fused to recognise any

Faroese right to self-determination. Th e Dani sh Government claimed that negotiations

between Denmark and the Faroe Islands could never be anything but a domestic Danish

matter. Based on thi s th ey also refused to let any external observer follow the negotiations,
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and declined th e Faroese wi sh to agree upon th e minutes from the meetings. Th e Danish

Government also refused to be drawn into negotiations on a gradual reduction of th e Block

Grant, facilitating a soft landing for the independent Faroese state.

Frustrated by the way th e negotiations went , the Faroese Government even took

to com municating directly with th e UN. Th e Faro ese complained tha t "th e Kingdom of

Denmark has not yet shown sincere readiness to conclude a treaty with the Faro e Islands",

and asking th e UN to give information regarding "all rel evant procedures applicable when

th e United Nations and/or its agen cies participate as a third party at int ernational negotia­

tions." Not surprisingly perhaps, th e UN answered that the organisation could onl y partici­

pate as a third party at suc h negotiation s at the request of a Member State . Soon afterwards,

the Faro ese-Danish negotiations collapsed .

However, a new st rat egy was undertaken, re sulting in th e Block Grant being reduced

by a third and a number of policy areas taken over, including th e to a seafar ing nation impor­

tant poli cy matter of Safety at Sea . Th e Faroese Government in that context expre ssed its

strong desire to become an Associat e Member of th e Int ernational Maritime Organisation,

th e IMO. The Faro e Islands, thus, in 2002 becam e an Assoc iate Member of IMO, following

th e deposit with th e United Nations of notifi cation to thi s effect by Denmark. This was th e

first time that th e Faro e Islands achi eved such membership of a UN organization . Arguably,

th is shows that the Faro e Islands are a potential state , a polity of a higher order.

Th e cur re nt government coalit ion, consisting of the Popular Party, th e Unionists

and th e Social Democrats, has agreed to pursue th e traditional path of wid ening th e list

of poli cy areas to be taken over by th e Faroese. In addition , the coalit ion proposes a new

Faroese Constitution, building on th e work initiated by th e previous and sovere ignty ­

minded coalit ion. Especially if th e Nationalist Party and th e smaller opposition parties

agree on th e Faroese Constitution, this may infer that th e parties have finally achieved

Faro ese un ity with an adequatel y symbolic Consti tutional Document with references to

nation status, sel f-de te rm ination and procedures for further development, including th e

potential secession from th e Realm .

A Note on Other Theories

"Hereby, a constitutional structure was created with two tiers : as the upp er tier a

common constitution for all the parts of the Monarchy; on the tier below a Basic

Law geographically limit ed to the Kingdom and mat erially to its special policy areas,

as there were special constitutional ar rangements in the duchies ... In oth er words , a

constitutional structure that had shared characte r istics with the structure of a federal

state , namely the division of powers between the whole and the individual par t."

Pro fessor Max Serensen on the Danish constitution after enactment of the Basic Law"

3 I Max Sorensen : StatifoifatninBsrct 2nd edition 1973 , page 41 .
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Th e autho r qu oted above adm itt ed, th ough perhaps relu ct antl y, that Denmark was fed er­

ated to other higher-order constitutiona l en tities wh en th e Basic Law - th e Danish Written

Con stitution - was enacted. Indeed, Professor Sorensen is one of the few Dan ish consti­

tutional exper ts to re fer to the Constitutional Act s of 18) ) and I 86 3 regarding Schl eswig,

th e Con stitutional Act of 187 I regarding Iceland and th e Act of Uni on between Iceland and

Denmar k of 19 I 8 .

Th ese are statutes th at show how the po lit ical actors disregarded - or at least bend

the wr itten Co nstitu tion as th e ultimate sour ce of law and legitimacy.Th e polit ical realiti es

were such that Par liam ent had to disregard th e wishes of some Dan ish nationa lists to pre­

tend that Denmark was a un itary sta te.

Co nventional legal wisdom has been un able to recon cile th e differi ng perception s of

whe re th e Faroe Island s are in legal terms, complicating th e dec ision-making on wh ere to

go and how to ge t th ere .

One of th e biggest probl ems is th e miscon ception of the or igins of the Faroese claim

to self-determinatio n .The Faroese relation ship with Denmark is not co lonial but dynastic.

The powers and legitimacy of th e Faro ese Parli am ent and other political institutio ns is not

de lega tio n fro m Denmark , but rather, th e continuo us consent of the Faroese Peopl e th at

pr e-existed the treaties (or treaty-like deals) formed for reason s of realpoli tik by th e Faro ese

Parli am ent wi th the out side power s of th e day.

Th e m ost com mon er ro r commi tt ed by Danis h ed ucated lawyers (including a great

many Faro ese ) when describing the legal status of th e Faroe Island s is using some point in

history when Danish or Norwegian authorities issued some writ or other as th e ultimate

start ing point for the legal existe nce of the Faro e Island s.

You will hear some of th em mention 1 0 3) as th e date when th e Faro ese came under

Norweg ian r ule. Other s will use th e year 1948 as th eir "big bang" - at th at point in tim e the

Faro ese gained Hom e Rule fro m Denmark through the promulgation of the Hom e Rule Act .

Such approaches are not on ly very simple and of too littl e use ; th ey are plainly wrong.

Equally misg uided are thos e who onl y look to international law as th e source for th e

existence of a Faroese nation , a Faroese claim to self-determinatio n and its pot ential uses.

To th em , the enactment of thi s or that tr eaty forms the basis of th e Faroese claim to self­

det erminat ion . Both camps, th e "Danish / Norwegian Co nstitutional Law Camp" and th e

"International Law Camp" are , in my opinion, wrong in their basic app ro ach .

First , th ey both see k the statu s ofTh e Faroes exte rnally - either outside Th e Faroes or

outside th e Danish Realm (Kingdo m), th er eby ignoring th e "inte rn al" nature of th e sources

and claims of Faroese self-deter minat ion and the internal dynam ics needed to make use of

any ex te rnal oppo r tunities .

Second ly, they ignore the political realit y shaping before their eyes . The autono mo us

develop ment of Faroese law and pract ise and the "contract ual" or "treaty" nature of all deal­

ings between th e Kingd om 's Governmen t and the Faro ese Govern me nt clearly ind icate

some thing differ ent fro m a mere pr ovin ce lapp ing up its dish of devolution and, also, m or e

than a mere co lony wait ing in a sta te of ex ploitation for freedom from its vicio us oppres­

sor.
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Thirdly, the two theoretical camps appear to lack a proper und erstanding of history,

th eir use of history is usually confined to memorising a few important dat es or nam es

rather than interpreting the historical events and development in a legal context .

Th e most entertaining th eory is that of the ce lebrated Mr. Zakarias Wang, who con­

side rs the Faroe Islands together with Greenland to be the remnants of the Norwegian

Kingdom. According to thi s theory, the Faroe Islands were completely integrated into

Norway before its union with Denmark. As Denmark conven iently cede d Norway to

Swed en in ,8 '4, the Faroe Islands and Gr eenland constitute the rump of the No rwegian

Kingdom (never mind how Iceland got out ) . "

Going all the way on the other extre me was a late professor of Danish Constitutional

Law who famously said in his constitutional text book that the Home Rul e Status ofTh e

Farocs was only del egation of powers , which coul d have been given to Amag er or Taasinge,

two Danish islands that are not even municipaliti es in their own r ight. Suc h view s are

pla inly wrong as regard s Dan ish constitutional history. Such views are, also, plainl y absurd

and obnoxious to anyone re mo tely familiar with political realities .

My basic premise is that th e constitut ional situation of the Faroe Islands depends on

three different autonomous sets oflaw at the same time : Faroese, Dan ish and int ernational.

Th e inadequacy of many papers written on the Faroese question results from the inability

to compre hend that these three tiers interact and in th eir legal and political inte r mingling,

Faro e exists.

The Land of Maybe

The Farc es are constit utionally a Land of Maybe .

International Law, as treated in th e othe r chapters of this book, may grant th e

Faroese as a people certain r ights with more or, notably, less effec ti ve remedies to

pursu e .

Danish Constitutional Law has a very long and consistent tradition of fede ration. Th e

Danish State will act in its own perceived self-interest, but it is constitutionally capable

of bending over backwards to make any ar rangeme nt fit ; history show s that the Danish

Constitution is evolving very similar to the British tradition , not really bound by any

single legal te xt. Under Dan ish constitutional law, Th e Faroes and the Faroese people can

become a sovere ign state and an ind epend ent nati on. Th e Dani sh political bodies, as dem­

onstrated, have got mu ch room to manoeuvre. This includes, for polit ical reasons, the abil ­

ity to frustrate the Faroese with terms and conditions for secession or other ar rangeme nts.

Regrettably, how ever, Dani sh conceptualistic jurispruden ce may obscure available options.

Faroe se Constitutional Law is very ancie nt, arguably even old er than the Danish tra­

diti on . Th e Faroese tradition also shares charac te r istics with constitutional traditions of

commo n law countr ies, with ever-developing conventions governed by important events

and do cuments , though no one single document or precedent rul es supreme .

32 Supranote 2 I .
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In the end , it all boils down to th e question th e diplomat posed: "What do you want,

and what does Denmark have to say about that?" Adding, perhaps : "And what do other

states say?"

These questions will have changing answers from tim e to tim e in th e Land of Mayh e.
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Appendix

A Concise Legal History ofThe Faroes

KaT; aROfll'i

Ca . 600 AD

Ca. 800 (prob­

ably earl ier)

Ca. 1000

103S

Ca. 1270

1380

Ca. 1400

Ce ltic monks visit Th e Faroes, po ssibly some set tle me nts .

Nor se sett lers inhabit Th e Faroes. The settler s establish cour ts of law

aro und the islands and a traditional parliament, a Thing, with legislative

and judi cial functions.

The Faroese assembl y, the Th ing, receives Christianity as the official reli ­

gion .

The King of Norway claims supremacy over th e Farces, assigning them

as a fief to a local strongman .

The Faroese accept Norweg ian overrule. Earli er that century the

oth er No rse settlem ents ou t west did the same , among them Iceland,

Gre enland, Shetland, Orkney and Man. The Norwegian King promises

to respect local autonomy, maintain trading links , and grants representa­

tives from western land s seats at his Council.

The Sheep Brief, a codification of Faro ese law differing from general

Norweg ian law, gains the King 's assent .

Th e Danish and Norwegian cro wns are united through marriage.

The Law Thing enacts laws on compensatio n to members of the Thing

and on the keeping of dogs, examples of ongoing legislative activ ity.

The Treaty of Berg en formalises the Union between Norway and

Denmark.

Orkney and Shetland , to which th e Faroese were very close, are ceded

to Scotland by the King as collate ral for his daught er's dowry, never

to be successfully redeemed . Control over oth er Norse land s, like the

Hebrides and Isle of Man, was lost earl ier.

Th e Refo rmation , change of allegiance from the Catholic Church to the

Evangeli cal Luth eran Church, impleme nte d on the King's orders. The

Crown gains the Churc h estates, half the land in Th e Faroes. The inde ­

pendent See of Faroe is aboli shed .
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In the Treaty of Kiel, The Danish -Norwegian King relinquishes his title

to Norway to th e King of Sweden, following the Danish defeat in the

Napoleonic War s. Th e Danish King retains The Faroe s, Greenland , and

Iceland.

Th e Faroese Parliament, the Law Thing, is dissolved and a Danish

Governor installed, the same goe s for the AllThing of Iceland.

Th e All Thing in Iceland is re convened .

Following war and unrest, the King reluctantly calls a Constitutional

Convention, elected to draft a Constitution for Denmark. A former

Governor, appointed by the King, represents The Faroes . The five

elected representatives of Iceland demand their own constitution .

Th e Basic Law, the written Constitution of Denmark, is enacted. The

Basic Law is not promulgated in the duchies south of Denmark, where

the Danish King reigns as sovereign Duke, even though the duchy of

Schleswig is partly inhabited by Danes.

Without consultation, the Danes promulgate the Basic Law in Faroe.

The Faroese lack a political body to respond to this unilateral act .

The Icelandic at a general convention reject the Basic Law as applicable

to Iceland. A long constitutional stand-off ensues.

The Law Thing is reconvened as a provincial council with limit ed

powers.

1863 The Basic Law is extended to Schleswig, ethnic Germans revolt , helped

by Prussia and Austria. King of Denmark looses all the duchies, includ­

ing Danish-speaking parts.

1871 and 18]4. The Danish King and his Government recognise th e special status of

Iceland and promulgate a special constitution for Iceland.

1918 Iceland is recognised as a sovereign Kingdom, with the Dani sh King also

made King of Iceland, in a Union with Denmark. Iceland has formal

right to secession after 25 years .
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A new Law Thing Act provides a new int ernal constitution for Th e

Faro es, incr easing th e powers of th e Law Th ing. Th e Governor rem ains

spea ker, th ou gh he loses his vote.

Th e Executive Co m mittee of th e LawThing is created to assume exec u­

tive powers from th e Governor.

Th e Permanent Co ur t of International Just ice in a contro versy between

Norway and Denmark deems Eastern Green land rightl y to be part of

th e Danish Realm. Th e Co ur t , however, sta tes th at before th e Treat y of

Kiel , Greenland , Faroe , and Iceland were part of Norway.

Nazi -G ermany occupies Denmark without str uggle. Shortly aft er,

British for ces occupy The Faroes. Allied forces also occupy Iceland and

Greenl and .

With Briti sh assent , th e Law Thing and the Dani sh Governor agree on

an Interim Constitution for Faroe . Th e legislat ive powers of the Faroese

Parliament are increased, as is th e Executive Co mm itt ee 's part in th e

executive powers. An App eal Court is established. Th e Faro ese language

gains official status. During th e War , th e Faro ese deal directl y with th e

Briti sh.

The Briti sh Government recogni ses th e Faro ese Flag.

After th e end of th e Second World War, th e Danish Government recog­

nises th e Faro ese Interim Constitution and Faro ese right of sel f-de ter ­

mination.

A referendum is called to choose between a new ar range me nt of limited

autonomy and full ind ep endence from Denmark . A majority favours

independen ce . Much turmoil ensue s; unionist point to a number dis ­

carded "no-votes"; Dan es call secession "illegal" . Th e King disso lves th e

Law Thing and calls for newer elec t ion to th e Law Thing; th e result is

victory for th e Uni oni st side .

Th e Law Thing authorizes negotiations with th e Dani sh Government on

a new consti tut ional arrangeme nt, stress ing th at thi s is an agree me nt to

be made between th e two parties.

T he Law Thing and th e Dani sh Folk T hing enact The Hom e Rule

Compact. Th is enactment of both Parli aments pro vides for th e constitu-
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197 2

1974

19 77

1994

2000

tional arrangem ent between Faroe and Denmark, allowing the Faroese

to assum e legislative and administrative powers over mo st policy are as.

Th e Law Thi ng unanimously votes to remain outside the EEC, later

EU.

A new Governing Coalition witho ut the Un ioni st Party sets out to

transfer cont ro l over many policy areas from th e Danish Government in

accordance with the Home Rul e Compact .

Faroe se Exclusi ve Economic Zon e is exte nde d to 200 nautical miles.

Thi s marks a high point in Faroese pursuit of contro l over fishing

resources. Other accomplishments include control over the negotia­

tions of inte r national fisheries agr eem ents.

The system of ad hoc subsidies from the Danish Government is repl aced

by an annual block grant, marking the end of Danish day-to-day partici­

pation in governingTh e Faroes.

Legislat ive powers over th e sub- soil re sources are transferred to the

Faroese Government, making possible oil re venues subject to Faroese

co nt rol.

Th e biggest eco no mic depression in Th e Faroes since the 1950 'S takes

hold, caused by failing fish sto cks and econo mic mismanagem ent, th e

down-turn leads to fall in population, wid espread comme rcia l collapse ,

including the bankruptcies of both major banks . As Dani sh Government

refu ses to bail out the bank s, Faroese Government becomes heavily

ind ebted .

A new Faroese Constitution , th e Faroese Act on Governing, creates a

new fram ework for the Faroese Governmen t, whi ch has expanded sig­

nificantl y during the Home Rul e period .

Following mu ch resentment over constitutional and econom ic arrange­

ments, a vast majority of returned members of the Law Thing promise

changes. A governing coalition with a larg e majority sets out to establish

Th e Faroes as a sovereign stat e based on the model used by Denmark

and Iceland in 191 8 .

Th e Danish Government refuses to accept the Faroese Government

position, claiming a right to self-determination as a peopl e under inter-
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nati onal law, including a right to a tr ansiti on per iod in wh ich th e block

grant was to be redu ced , and a r ight to th ird par ty monitoring of th e

negot iatio ns. Instead , the Danes offer a four -year redu ct ion in th e event

of secession and refuse an arrangement of free association .

Th e Faro ese Government appea ls directl y to th e UN, whi ch refers to

Den mark 's posit ion. Afte r a few rounds th e negotiation s break down.

Th e Faro es arc adm itt ed as an Associate Member of IMo. Th is follows

further transfers of powers to Faroese control. This marks th e firs t time

The Faro es achieve membership of a UN organization .

Th e ind ep enden ce minded governing coalit ion retains its majority at the

poll s but soo n falls apar t du e to internal str ife .

Th e electi on stre ngthe ns th e inde pendence wing , but a new coa lit ion is

formed , see king continued development of self-govern ment within th e

associati on to Denmark .



3 - Greenland under Chapter XI
of the Unite d N ations Charter

A Continuing International Law D ispute

Gudmundur Alfredsson '

Introduction

Wh en a subordinated colony is incorporated by a met ropolit an State and when that State seeks

to obtain approva l from the Unit ed Nations while overlooking substantive and pro cedural UN

guarantee s of Chapter XI of the UN Char ter and of fair play, there is goo d reason to call for

cautio n . A former colony, which has been incor porated by an administering power, must have a

continuing right to opt for modification or even fundamenta l change in its international status

under these same UN rul es, conce rn ing full infor mat ion about the choices and full participa­

tion in the determination pro cess, unless and unti l they have been scr upulously observed .

This ar ticle draws in part on the author 's doctoral dissertation entitled Greenland and the RiBht

to External Self-Determination (for the S.J.D.-degree, Harvard Law School, 19 8 2) and his con­
tributi on to the Intern ational Law and Constitutional Law Work ing Group of Greenland 's
Self-Governance Comm ission, established by the Home Rule Govern ment , under the chair­
manship of Johan Lund O lsen, in Working Paper on Basic Choices under Intern ational Law
of 2002 which is rep rodu ced on the Commission's website at ..www.namminer sorneq.gl...
See also the author 's articles entitled "Greenland and the Law of Political Decolonization" in
German Yearbook 1'Inte rnat ional Law, vo l , 25, 1982, pp. 290- 308 ; "Greenland" in Encyclopedia

l' Public Int ernational Law, edited by Rudo lf Bernhard t , Amsterdam: Nor th Holland, pub­
lished with the Max Planck Institu te, vol. 2, 1995 , pp. 62 3-6 25 ; "The Faroese People as a
Subject of Public Intern ational Law" in the Faroese Law Review, vol. I , no. I , 200 1, pp. 4 5­

57; and "The Gree nlanders and their Human Rights Choices" in Hum an RiBhts and Criminal

Ju stice for the Downtrodden, Essays in Honour l' Asbjiirn Eide , edited by Mor ten Bergsmo,
Martinus Nijhoff Publishers, 2003 , pp. 4 53 -459 . The author is an Icelandic lawyer, now
Director of the Raoul Wallenberg Institute of Hum an Rights and Hum anitarian Law and
Professor at the Law Faculty of Lund Univer sity in Sweden .

SjurJur Skaale (ed.), The Right To National Self-Dete rmination. 4 9-93.
© 2004 Koninklijke Brill N i' Primed in the Netherlands.
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By Resolution 849 (IX) of 22 November 19.5"4, th e UN Gen eral Assembly appro ved

th e removal of Greenland from th e list of non -self-governing territories and its incorpora­

tion into De nma rk. Int egrat ion along with ind ep enden ce and free association was, and is,

an accepted option wh en peopl es exe rcise th e r ight of self-de termination in an ex te rnal

sense (see bel ow) . Thi s chapter is concerned with th e decoloni zation pr ocess as it affected

th e legal status of Greenland . It is examined, with reference to int ernation al law of th at

time and th e fact s as th ey were known and presented by the conte mpo raries , wh ether th e

int egration was lawfully bro ught about and whi ch option s th e Green lande rs still possess.

In 19 53 - 54 , the case of Gr eenland was one of th e first int egration act s with wh ich th e

Un ited Nations dealt in th e decoloni zat ion pro cess. O ver a hundred former co lonies have

exercised the r ight of self-de te rm ination in modern times , pract ically all of them by opting

for statehood and indepe nde nce . On a few occasions, at least for th e time being, th e United

Nations has succumbed to unil ateral withdrawal of co lonies from the list of non -self-gov­

erni ng terr itories by adm iniste r ing powers, following act s of supposed integra tion . '

Events Preceding lntegratlon -

Developments in Denmark and Greenland

With Denmark under German occupation and with United States presence in Greenl and

du ring mu ch of World War Two, new winds star te d blowing whi ch led to Gr een landi c

requests for self-government. Th ese were directe d to and discussed in th e Standing

Comm ittee on Greenland in th e Danish Parliament . Already in its 1946 delib eration s w ith

a Greenlandic de lega tion, th e Co mm ittee endorsed th e request for admission of regular

Greenl andic members, albe it with th e reser vat ion th at the ir participation was onl y nec­

essary wh en special need s or occasions wo uld ar ise and not worth annu al journeys to

De nma rk . A proposal for increased equality was favorably received, albe it som ewhat half­

heartedl y, afte r th e Committee had come to thi s enlighte ning conclusion :

"The delegation 's request for increased equality between Danes and Greenlander s in

Greenland is not an expression of a wish for the introduction of Danish legislation

Comparative reference can be made to diver se, past and / or cur rent decolonization prac­
tices by France, Italy, the Netherlands, Portugal, Spain, the Unit ed Kingdom and the
United States . See also James Crawford , The Crea tion of States in Intern ational Law,
O xford: Clarendon, 197 9 , pp. 4 3 1-43 4 .

3 For additional research and sources of inform ation, som e of those referring to parallel
or similar development s in the Faroe Islands, see other pr esentations and the book that is
published simultaneously in Danish, "Kilder til Fcereernes 08 Grenlands historie" ("Sources to
the History of the Faroe Islands and Greenland") with sources collecte d by Maria Amalia
Heinesen and Hallbera West.
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for the Greenlandic population - everybody recognizes that this would not gener ­

ally correspond to Greenlandic interests - but an expression of the opin ion that the

Danes, in a ser ies of different practical dom ains, have privil eges which cannot be

consid ered fair from a Greenlandic point of view,"

5"[

Th e Danish Prime Minister, Hans Hedtoft, with th e purpose of strengthening the ties

between th e two countries, suggested in [948 that Danish private capital should be

employed in th e development of th e Greenlandi c economy. During a subsequent visit to

Greenland, in an address to th e provincial counci ls, he asserted a Danish desire to re tain

th e sovere ignty over Greenland and asked whe the r th e Greenlanders wanted to send a rep­

resentative to Parliament. Th e councils repli ed that the time was not ripe for such a deci­

sion and repeated th e wish for representation in th e Standing Parliamentary Committee.

In [949, th e provincial councils agreed to keep op en th e po ssibility of later negotiations

conce rning Greenlandic representation in Parliament .\

Accordingly, th e special commission obs erved in its [95"0 report that "the question of

parliamentar y representation was not yet actual", but it nevertheless recommended that it

would be :

".. . very desirable if the constitutional commission would study the inclusion in its

proposal of a paragraph which grants the general legislature competence to regulate

the constitutional status of Greenland . This is all the more desirable because on the

whole it seems correct that the constitution menti ons Greenland and provid es the

fundam ental basis for the status of this country within the State."

Apparently more far -reaching tha n the [948 and [949 resolutions of th e provincial coun­

cils, this conclusion was signed by representatives of both sides. Extensiv e legislation about

Greenl andi c affairs, enacte d around 19.5"0 in continuat ion of the special com mission' s work,

accommodated some of th e earl ier Greenlandic requests and paved th e road for th e int e­

gration ste ps which followed .7

4 Betaenkning <ifgivetden 12.juni 1946 <ifRigsdagensGronlandsudvalq i Forening med en <ifdeqron­

landske Landsraad valqt Delegation og Representanterfor Gronlands Styrelse, Copenhagen: J.H .
Schultz, [94-6.The quotation is from p. [8. As an example of the privil eges, to which there
is a reference, was access to merchandise, including alcoholic beverage s.

5" Axel Kjaer Sor ensen , "Ophaevelsen <if Gronlaruls kolonistatus - et grsnlandsk krav" in Jyske
Samlinger - Ny Rackke, vol. XII, no. [ - 2, [977, pp. [6 6- I 74-; and Defo renede gronlandske

landsraads Forhandlinger, Copenhagen , [948, pp. 76-79 .

6 Gronlandskommissionens Betaenhninq, vol. II (politiske og administrative f orhold, retsplei env,

Cop enhagen, 195"0,p. 36.

7 Legislative acts of this period saw the separati on of adm inistration from trade and jud icial
functions, the removal of church authority over the education system, the abolit ion of
quarantine , and the loosening of the trade mon opol y.
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In a speech in th e Prov incial Co uncil in 19 51 , a newly electe d member, Auge Lynge,

expres sed in st ro ng terms th e desire to achieve eq ual status with other Dan ish citizens and

to obtain representation in Parli am ent .The Co unc il did not ado pt a reso lut ion on the issue,

and it does not appea r to what degree othe r Co uncil members supported his suggestion .

In meetings of th e Stand ing Parli am entar y Comm ittee , held in febr uary and Mar ch I ')" 2 ,

Lynge rei terated th ese wishes, but th e formal ste p taken by th e tw o -m ember Greenl andi c

de lega tio n was more non -com mittal : they inquired abo ut th e eventual status of Greenland

in th e new Consti tution and abo ut repr esen ta tion in Parli am ent . T he tw o ques tions were

placed and treated sep aratel y since termination of th e colonial status was not considered an

automa tic conse quence of parli am entar y representation .8

It was thus on th e basis of inquiries made by Greenlandic delegates, see m ingly reflect­

ing th eir person al views concerning Greenl and's constitutional futu re , that th e Standing

Parli amentary Co mmittee submi tt ed th e matter to th e Prime Minister. Even th ough th e

Mini ster still see me d to have doubts abo ut Green land 's suppo r t , he asked th e constitutio nal

com miss ion to draft exact proposals for Greenland's int egration , including parliam entar y

repr esentat ion , eve n th ough no extensive debates had been held or formal re ques ts mad e

to that effec t by th e Gr eenl andi c poli t ical bod ies."

A sub-com mittee of the constitutio nal commission subm itted in June 19 52 proposals

on Gree nland 's constit ut iona l status , pr ep ared by Pro fessors Poul Anders en and Alf Ross. ' 0

Th ese were forwarde d to th e Provincial Council by th e Pr ime Minister on 13 August 19 " 2

and read , as far as integrat ion was conce rned :

"The prov isions of this Constitut ion apply to all parts of the Danish State . Greenland

shall in the future, as a conseque nce hereof, he rep resented in Parl iament ."

This draft proposal was on the agenda of the Pro vincial Co uncil du r ing its 1')5 2 autum n

m eeting.The Danish Govern or, chairi ng th e Council, introduced th e item late in th e afte r­

noon of 8 Septe m ber and ur ged a qu ick conclusio n :

"(I ) call att ent ion to the fact that, as it is desired to accelerate the work of the con­

stitutional commission as much as possible, the Prime Minister has informed me on

behalf of the Danish Government that he would appreciate an indication of the att i-

8 Sor ensen , supra note" , pp. 179-185 .

9 Betaenkning afgivet afJoga tningskommissionen af 194 6, Copenhagen: J.H . Schultz, 19'>3, pp.
84 -86 .

10 Poul Andersen and AII'Ross, »Responsum vedrererule Griinlands 0g Faeroernesstats retliqe stilling"

in Betaenkn ing, supra not e 9, pp. 84 -85 .The opinion was dated 17 June 19 52, but pr inted
"with later additions" .

I I Letter, dated 1 3 August 19 " 2 , from the Pr ime Minister to the Chairman of the Provincial
Coun cil in Betaenkn ing, supra not e 9, pp. 89 -9 0 .
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tude of the Provincial Co uncil to the proposal subm itt ed by the Dan ish Government

at th e Co uncil's earliest convenience."!'

Foll owing introduct ory speeches by th e Governor and Auge Lyn ge and a brief debate , the

Counci l, on th e Chairman 's recommendat ion , went into a closed sess io n . The reply wa s

delivered early in the afternoon of 9 Septem b er 195 2:

"(Trhe Provincia l Council of Greenland has un animousl y accepted th e prop osal sub ­

mitted for a new const itu tional pr ovision according to whi ch th e Co nstitution of th e

Stat e of Denmark will compr ise Green land and according to whi ch Greenland will

be represented in Denmark 's Parli am ent . . .. The Provincial Co unci l is aware that

th e chang ing go vernments and Parliament have up to this time always tak en special

Green landic cir cumstances int o considerat ion and cou nt s on that thi s pract ice will

also be continued in the future passing of statutes and decrees." I

It was , however, not unt il 29 January 1953 that the co ns titu t io na l comrmssion , which

had no Greenlandic m embers, subm it ted it s final draft for a new Constitution . ' . Neither

cha ng es in th e word ing o f provisions applicable to Greenland nor th e new Const itu t ion as a

whol e were d iscussed in th e Provincial Counc il. A referendum ab out th e new Constitution,

held in Denmark in May 1953 in acco rdanc e with the 19 15 Cons t itu t io n , was not extended

to G reen land .

The new Cons t itu tio n entere d into force on 5 June 1953 . Its Article 1 reads : "T his

Cons ti tu t io n applies to all parts of th e Danish State," thus o m itting a direct reference to

Greenlan d . Articl e 28 p rovided fo r two Greenlandic m embers of Par liam ent , out of a max­

imum of 179 . "The fir st parliamentary ele ctions in Greenland took pla ce in August 1953 .

The 1953 changes in Greenland 's sta tus , as far as Dani sh co ns ti t u t io nal law was co n ­

ce rned , were nothing les s th an fundamental. The Green landers were from th en on to enjoy

th e sam e r ights and assume th e sam e d uties as cit ize ns o f m etropolitan Denmark. The co lo ­

nia l status was terminated, in teg rat ion was acco mpanied by representation in Parliament,

separa tio n of powers wa s instituted , and co ns t it u t ional protecti on of civil rights estab­

lish ed . ,.

12 Bet aenkning, supra note 9 , p. 93. For an Engli sh translation provided by the Danish

Government, see UN do cument AI AC.H I L. 155, Ann ex III, p. 2.

I3 Bet aenkning, supra not e 8 , P: 95. For an Engli sh translati on provided by the Da nish

Go vernme nt, see UN document AI AC. H I L. 155 , Ann ex III, p. 5 .

14 Bet aenkning, supra note 9, p. 13.

15 For an Eng lish translation provided by th e Danish Government of the rel evant co nstitu­

tiona l provision s, see UN document A I AC. H /L. 155 , Ann ex II, pp . 1-5 .

16 Pau l Andersen, Dansk Statifoifat nin8sret, Co pe nhagen : Gyld endal , 1954 , pp . 93 -94; and

Max Sore nsen , Statifoifatni n8sret, Copenhagen : Juristforbundet s Forl ag, 1969 , pp . 44-45 .
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Participants in th e process and later observers have co nfir m ed th at the integration

of Greenland was brought about as a result of a Danish initiative and advocacy. In its 1948

report on Greenland as a non-self-governing territory, th e Danish Government in formed

the United Nations that :

"(I)t is the intention of the Danish Government to inqu ire during 1948 - I 949 into

the question of establishing Greenland as a part of Denmark on an equal footing with

the rest of the Kingdom .""

A 194 8 int erview with Eske Brun, a high-ranking Danish official in th e Greenland adminis­

trat ion , re po r te d th at th e aim of Danish invol vement in Greenland was to make th e island

a Danish province ." It was, however, th e Pr im e Minister himself who made th e inquiry

about Greenl and 's desire to be represented in th e Danish Parliament in his address to th e

provincial counc ils in August 1948 . In a speech later that same year, Hans Hedtoft made an

emotional appeal, very demon strative for th e m otivation s and attitudes involved, for con­

tinued Danish sovereignty :

"Denmark is a small country and we have had problems in holding firmly onto the

possessions which we have had in the course of histor y. But one , Gree nland, we still

have left . I believe we can with out shame look back to the work our countryme n

have till today car ried out in our northern possession . Fro m Hans Egede through

Knud Rasmu ssen to modern Pear yland expeditions, Denmark has exercised an

influence characterized by love for the country, for the popul ation, and for the mag­

nificent nature. Understanding officials and colonizers have functioned with honour

and common sense . First and foremost, we have not based our work on exploita­

tion, but we have considered it as our moral duty to protect, defend and elevate the

primitive people whose development was entr uste d to us. It will be difficult for

Denm ark to defend this large possession mil itarily, but all of us have a mor al com­

mitmen t to show the other nations of the world throu gh our example how we in a

humane mann er know how to lead the Greenlanders from the more primitive stand

up to th e level on which we find ourse lves. This is vis-a-vis the world our titl e to

possess Greenland .Th e conn ection bet ween the past , pr esent and future shall not be

broken . Greenland has mad e Denmark large r, has been the playground for Danish

daring and init iatives, and has internationaliz ed Danish science. Denmark on her side

has explored the past of the country, given the Greenlanders their present and pro­

vided the right framewor k for their long term future as we have coloni zed , chr istian­

ized and civilized the peopl e."

17 No n-Self-Governing Territories. Summ aries and analyses of information tr ansmitted to
the Secretary-G eneral during 1948 (Lake Success: United Nations, 1949 , p. 50 .

I 8 Sorensen, supra not e 5, p. I 72 .
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After emphasizing "Danish-Gree nlandic cooperation", th e Prime Minister continued :

"We Danes have reason to expect that the Greenlanders wish to form their future

tog ether with us unde r the Danish flag and we have a duty to exercise our influence

so that the futu re can become as br ight and happy as po ssible ,"!"

H

This was in 1948 . In 1952 or four year s later, th e sam e Prime Minister, Hans Hedtoft, was

still hammering away at th e Danish desire for integration :

"We ought to aim at unm istakable determining in our new Con stitu tion that

Greenland is an inseparable part of the Danish State. It will be of interest for us in

the parliamentary committ ee and for the members of the constitutional commission

to know wheth er this is also the wish of the Greenlandic representatives. I will con­

sider it as an important step if we, with Greenland 's support, can have permission to

establish this. I believe that all Danes would be happy about such a decision and it is

my impression that the Gre enlandic people share this wish, but thi s we would like to

have confirme d. We have now realized , concern ing Greenland's wish for representa­

tion in the parliamentary rul e, the Grcenlanders' own wish for representatives in the

parliamentary committee, but I now und erstand that the members of the Provin cial

Cou ncil enter tain a wish to have a position established which resembl es the status

of the Faroe Islands, with direct representation in Parliament. I believe that we will

all follow the wish which the Provincial Council wou ld have. Personally, I like to see

Greenlandic representatives in Parliament. It gives, as it were, a stronger anchorage

for Greenland in the Danish State. It will be of tr emendous value if Denmark can say

to the surrounding world that the Greenlandic peopl e has representatives who can

participate in the parliamentary work on completely equal foot ing with the repre­

sentatives of the population in Denmark.'?"

These remarks confir me d that th e Greenl anders had not yet approved th e planned co nsti­

tutional changes.

While Greenlandic requests for inc re ased self-government in the years aft er World

War Two may have prompted talk s about revising th e colonial administration, th e appear­

anc e and speedy implementation of th e integration idea was undoubtedl y caused by a desire

to have Greenland removed from th e UN list of non-self-governing territories. " Hermod

Lannung, a long-time and influential member of the Danish delegation to the General

19 Hans Hedtoft, Gronlandsjremtid , Copenhagen: Det Gronlandske SelskabsAarsskr ift , ' 949 ,

pp· 39-4° ·

20 Sorensen, supra note 5, p. 184- I 85.

2 I Worries about the further ex pansion of American interests in Greenland were another
possible reason for the int egration drive, see Sor ensen, supra not e 5, pp. ,69- I 70, 173 and
189 .
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Assembly, said in a 1947 interview that his work at th e United Nations had stre ngthened his

convic tion that th e Greenlanders, as soo n as circ ums tance s allowed , sho uld achieve parlia­

m entary re presentation "so tha t Greenland can be lifted up from its position as a colony to

that of an equal part of th e Danish State". In a 1948 speech, Lannung argued that the politi­

cal situat ion in th e Uni ted Nations threatened Danish sovereignty over Greenland . 12

In a post-integration article, Lannung descr ibed how he had re ported to th e United

Nat ions th at :

"we Danes had considered it a responsibility, and also a pri vilege, to lead the people

of Greenland forward to full equality and par ticipation in the govern ment of the

common fatherland ."

The verb "lead" deserves und erlining ; th e lack of othe r constitutio nal alte r natives is worth

rem embering.

Max Sore nsen and Niels Haagerup have pointed out th at "it was conside re d as some­

what degrading to have to acco unt for th e administ ration to othe rs" and th at unforeseeable

changes in UN policies on decol onizat ion constitute d "an add itional conside ratio n" for the

Danish move . ' .

In a study on the Greenland case in th e United Nat ions, Finn Pet ersen has clearly

shown th at UN superv ision played a major ro le in shaping Danish poli cy con cerning

Greenl and 's sta tus and that plans for see king later int egration had surfaced within th e

administration as early as 1946. In addit ion to early preparation s for integrat ion, Petersen

has described a session in th e Foreign Min istry where th e Danish UN delegat ion received

direct inst r ucti ons to start preparing for th e deb ates abo ut Greenl and 's incorporation .Th is

meeti ng took place on 27 August 19 52 , before th e Provincial Co uncil had approved th e

proposal fro m th e constituti onal comm ission . Despite Peter sen 's disclosure of the ori gin

and purpose of th e integration act, he nevertheless contended that :

"the equal status was a natural step in the development of the Greenlandic society.

This shows that in my opinion there was no sign of the Danish Government manip­

ulating the Gree nlandic Provincial Council to an unanimous acceptance and thu s

avoiding a referendum. . ...""

2 2 Sorensen , supra not e 5 , pp. 170- I 72 .

23 Hermod Lannung, "Gronlandssapcn in FN" in Gro nland 1955 , P: 146. See also UN docu­
ment A/C.4/SR. 4 27, p. 204.

24 Max Sorensen and Niels1.Haagerup, Denmarkand the United Nations, New York: Manhatt an
Publishing Company, prepared for the Carnegie Endowment for International Peace as
part of the series of National Studies on Interna tional O rganizations, 19 56 , p. 1 13.

25 Finn Peter sen , Gronlandssaqensbehandling i FN 1946-54, Odense : Od ense Univer sitetsforl ag,
1975 , pp. 14 - 18, 24-28 and 93, note I . The quotation is from P: 8.
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Th e chronological order and nature of events and the above-listed com ments serve to

show that integration would not have taken place at this tim e if it had not been proposed

and pushed through by Danish authorities. Max Sorens en and I-Iaagerup called it :

"an interesting case in which United Nations supervision of the admini str ation of

colonial territories has accelerated a poli tical development that might have occurred

anyhow, but that would quit e certainly have been delayed if the question had

remained a purely Danish con cern .":"

Th ese de velopments would , ind eed , constitute quite an interesting case of adverse effects

of anti-colonial effor ts at th e United Nations if a premature but suppose dly final integra­

tion act , anchored in th e decolonizat ion process, were to lead to a subsequent denial of th e

right to self-de term inat ion .

Contemporary Dani sh po sitions on colonial issues at th e Un ited Nati on s may furth er

explain th e actions tak en at home. Denmark regularly side d with th e administering powers

in th e various UN for a. Max Soren sen acknow ledged that this was du e to Danish interests

in Gree nland :

"Denmark's obligation under the Charter in conn ection with the administration of

Greenland .. . has considerably influenced the Danish attitude toward the innumerable

questions that have arisen concerni ng United Nations supervision of non- self-govern ­

ing territori es.Together with other colonial powers, Denm ark has tri ed to counteract

the prevailing tendency to extend the General Assembly's authority in this field."?

Denmark rep eat edl y opposed proposals to establish a special body to exam ine information

from th e administering powers of th e non-self-governing territories, to include human

rights information in Article 73e reports, to institute visit ing missions, and to allow terri­

tory representatives to participate in m eetings of a supe r visory comm ittee. During debates

in th e Gen eral Assembly on th e lists of factors , Denmark placed great emphasis on th e

option of integration with an adm iniste r ing power, particularly w ith a un itary Stat e, as on e

of th e po ssible results of political decolonization . In taking this po sition , according to Max

Soren sen and I-Iaagerup, there was "no doubt that th e Danish delegation had Greenl and in

mind, and that self-interest was therefore its leading motive .?"

On th e other hand, Denmark played a cer tain balancing act on decolonization issues ,

perhaps in order not to alienate th e anti-colonial blo c in th e United Nation s. While uphold-

26 Max Sorensen and Haagerup, supra note 2+, p. 1[3.

27 Max Sorensen and I-Iaagerup, supra note 2+, p. I I r ,

28 Max Sorensen and Haagerup, supra note 2+, p. 11[-113 and 232.The quotation is from p.
1[3 . See also S. Hasan Ahmad, The Unit ed Nations and the Colonies, Bombay: Asia Publishing
Hou se, 1975, pp. ",)6 and 77-78 ; Peter sen , supra note 2), pp. 12- 13 and 16-18 ; and UN
docum ents A / C.+/L. 127, pp. [-+ and A I AC.H /SR. 1°3, p. '3 .
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ing a restrictive view on the com petence of th e General Assembly, it complied with resolu­

tions passed, for example by including constitut ional information in the annual reports. 19

Denmark also participated actively in debates and voting, for example on the termination

of Greenland's non-self-governing status, even if th e information submitted was sometimes

mi sleading or incomplete and even wh en it considered the issues concerned to fall outside

th e scope of UN competence.

International Developments

In a letter of 3 September 195"3, th e Danish Government informed the UN Secretary

Gen eral about the termination of Greenland 's status as a non-self-governing territory and

unilaterally announced the cessation of transmission of information as required by Article

73e of th e Charter:

"(O')n 5" June 195"3, a constitutional amendment was adopted, according to which

Greenland has now becom e an integral part of the Danish realm with rights cor­

responding to those of oth er parts of Denmark. Its population has obtained in

Parliam ent an equal footing with the rest of the Danish population . In the light of

this change in the constitutional position and status of Greenland and its inhabitants,

the Danish Government regard their responsibilities according to Chapter XI of the

Charter as terminated and have therefore decided to bring the submission of infor ­

mation pursuant to Articl e 73e to an end."!"

Attached to th e letter in three ann exes were an explanatory memorandum, exce r pts from

th e new Constitution , and excer pts from th e 19 5" 2 minutes of th e Provincial Council. I '

Furthermore, during th e Gen eral Assembly session in 1%4, the Danish del egation dis ­

tributed three publications to members of th e Fourth Committee: "Report on Greenland

195" 4" from th e Prime Minister 's Greenland Department; "Greenland" from th e Ministry

of Foreign Affairs; and "A booklet in Danish and Eskimo on the obj ectives and activities

of th e United Nations which was being used in study circles and discussion groups in

Greenland ."!' Denmark also submitted in 195"4 th e annual report on Greenland as a non­

sel f-govern ing territory for th e year 195" 3. I I

29 Denmark took credit for the transmission of constitutional information, see Lannung's
remarks in the Fourth Committee of the General Assembly, in UN documentA /C.4 /SR .

32 4 , p· H ·

30 UNdocumentA /AC.H/L.IH,P.3.

31 UN documentA l AC.HI L. 1H , Annexes I-III.

32 UN documentA l AC.4 /SR.423, p. 182-

33 Non -Self-Governing Territories. Summaries and analyses of information transmitted to
the Secretary-General during 19H (New York: United Nations, 19H, pp. 268-277.
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Th e aim of this do cumentation , according to Finn Petersen and apparent enough

in th e Danish communication and other official explanations to th e UN, was to demon ­

stra te as clearly as possibl e that th e step s taken had Greenlandic approval, that Denmark

had never re ally treated Greenland as a colony and certainly never financ ially exploite d

th e territory but rather re investe d profits for th e ben efit of the local population , and that

Denmark had acted in accordance with her obligations under th e UN Charter. Among the

concerns expre ssed in official Danish circles during th e drafting process were th e lack of a

referendum, th e absence of th e inhabitants of No rth and East Greenland from full partner­

ship in the new constitutional status, and th e presen ce of American m ilitary bases in th e

territory. An effor t was made to keep th ese latter issues out of th e UN debate .H

Denmark 's comm unication formally maintained th e unilateral right of an administer­

ing power to remove a colony from th e list of non-self-governing territories. This attitude

was in line with th e traditional view of th e colonial powers at the time ; only th e constitu­

tional relationship between th e parties counte d and the United Nations was simply to take

notice of such internal political developments. Denmark had made her position clear on

this issue of UN competence on several earlier occasions. Hermod Lannung re-stated it in

a 1953 Fourth Com mittee meeting:

"(The Danish delegation) conside red that the State responsible for the administr a­

tion of a territory had the right to determine the constitutional status of the terri­

tory placed under its sovereignty. None of the provisions of Chapter XI could be

int erp reted as modifying that pr inciple in any way whatever. Denmark had always

been ready to tran smit to the Unit ed Nations information concern ing not only the

economic, social and edu cation al situation in the ter ritory it administered , but also

the polit ical situation and the development of the constituti onal status in the ter ­

rito ry. Never theless it had never considered that the Unit ed Nations was thereby

empowered to review or revise any actio n which had been taken by the constitu­

tional bodies of Denmark.""

Thi s view was reiterated during the 1954- debates at th e United Nations about th e com­

munication . A Danish representative declared in th e Committee of Information that his

delegation "took exce ption to implication s th at th e Committee was competent to examine

information of political nature.":" Despite th e obj ections, Denmark nevertheless activ ely

cooperated in th e UN discussion of its co mmunication and cast its vote in all instances. It

was apparently will ing to take advantage of a positive UN vote on its unilateral termination

of Greenland's non-self-governing status , but at the sam e time read y to ignore a negative

conclusion .

34- Petersen , supra note 25 , pp. 3 1-3 8.

3S UN document A I AC.4- /SR .324-, pp. H -4-6.

36 UN document A I AC.3S /SR . 104-, p. 7.
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The So-called Integration

General Assembly Resolution 849 (IX)

Gudmundur A!fredsson

Th e Danish communication about ending th e listing of Greenland as a non-self-governing

territory was discussed and approved by three UN bodies: th e Committee on Information

from Non- Self-Govern ing Ter ritories, th e Fourth Committee and a plenary m eeting of

th e Gen eral Assembly. Two Greenlandic re pre sentatives , appointed by th e Provincial

Counci l, were attached to th e Danish delegati on and addres sed both th e Comm ittee on

Informat ion j) and th e Fourth Co m mittee ."

Several qu estions were direct ed towards th e Danish delegation during th e debates,

mainly by non -European States. Th e inquiries concerned th e exte nt to whi ch th e Danish

Go vernment had taken into account th e lists of factors or decoloni zation guidelines as

adopte d by th e Gen eral Assembly, how th e Greenl and ers had expre ssed th eir free will,

th e constitutional powers of th e Provin cial Council before and after 195 3, th e freed om of

option , the non -representation of Nor th and East Greenl and, th e Greenland ers' ri ght to

later mod ify the ir sta tus , th e econo mic situation, che ap and rapid comm unications, ethnic

and cultural differen ces , and higher education opportunities for th e Greenlanders. '9Eithe r

th e qu est ion ers were not very insistent or Danish repli es were satisfactory on most or all

po int s because, in th e end, th e Gen eral Assembly approved th e Danish act ion. Th e Danish

Government also received mu ch prai se from both fellow administering countries and tra­

ditional anti-coloni al States.

A resolution of th e Com mittee on Informat ion , reacting favorably to th e Danish com ­

munication , was endorse d unanimously." The final resolution, approved in th e Four th

Committee by 34- votes to 4-, with 12 abstentions," was adopte d by a plenary meeting of

th e General Assembly on 22 Novembe r 1954- .The vote was 4-5 to I, with I I abste ntions ."

A controversia l part of th e resolution was th e last paragraph of th e pr eamble, an

am endment proposed by Uruguay in th e Fourth Committee. Thi s change , relating to th e

qu estion of UN compe te nce rath er than th e immediate issue at hand , was the source of

most of th e dissenting votes and abste ntions."

37 UN docum entAl AC.35/SR. I 03, pp. 10-1 I.

38 UN docum entA l AC.4-/ SR.4-2 9, pp. 2lJ-2 14-.

39 Also summarized by Ahmad , supra note 28, p. 307.

4-° UN docum ent AI AC.35/SR . 104-, p. 5.

4- 1 UN docum ents AI AC.4-/SR .4-32, p. 229 andA127 95 , p. 5.

4-2 UN docum en t A /PY.4-99, pp. 306-30 7.Three countr ies were absent : Haiti, Iceland and
Nicaragua.

4-3 For the results of voting on specific paragraph s and explanations of vote, see UN docu­
ments A /PY.4-98-4-99.
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General Assembly Resolution 849 (IX) reads :

"Th e General Assembly,

Recalling that by resolution 222 (III) of 3 November [948 , the General Assembly,

whil e wel coming any development of self-government in Non-Self-Governing

Territories, conside r s it essential that th e United Nations be informed of any change

in th e constitutional status of any such Territory as a result of which the responsible

Government conce r ned thinks it unnecessary to tr ansmit information in respec t of

that Territory und er Article 73 e of th e Char te r,

Having received from the Government of Denmark a communication dated 3

September [ 9>3 informing th e Secretary -General that , as a result of the consti ­

tu tional ame ndme nt adopte d on 5 Jun e [ 9>3 , Gr eenland has become an integral

part of the Dani sh Realm with a consti tut ional status equal to that of other parts

of Denmark and that , as a consequence of thi s const itut ional change, th e Danish

Government regarded its responsibilit ies und er Chapt er XI of the Char te r in resp ect

of Gr eenland as terminated and had , th erefore, decided to br ing to an end the trans­

mission of information und er Article 73 e of the Char ter,

Considering that resolution 742 (VIII) adopted by th e General Assembly on 27

November [ 9>3 instruct s th e Comm ittee on Information from Non-Self-Govern ing

Territories to study any docum entation transmitted und er resolution 222 (III) in th e

light of the list of factors approved by resolut ion 74 2 (VIII) and othe r relevant con­

side rations tha t may ar ise from each concrete case .

Having studied the report pr epared by th e Committee on Information from No n­

Self-Governing Territories during its session of [ 954 on the question of the cessa­

tion of the tr ansmi ssion of information on Greenland and presented to th e Gener al

Assembly in conformity with paragraph 2 of resolution 448 (V) of [2 December

[ 95°,

Having examined the communication of th e Government of Denmark in th e light

of th e basic principles and objectiv es embo died in Chapter Xl of th e Charter, th e

cri te r ia established by the list of factors, and of all th e other elements of judgement

pertinent to th e issue,

6[
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Bearing in mind the competence of the General Assembl y to decid e wheth er a Non ­

Self-Governing Territory has or has not atta ined a full measure of self-government

as referred to in Chapter XI of the Charter,

I . Takes note of the conclusions set forth by the Committee Information from

Non-Self-Govern ing Territor ies in its resolution;

2 . Takes not e of the opinion of the Government of Denmark that due to the new

constitutional status of Greenland the Government of Denmark regards its

"responsibilities according to Chapte r XI of the Char ter as terminated" and

that consequently the transmission of infor mation und er Article 73 e of the

Char te r in respe ct of Greenland should be brought to an end;

3. Commend s the act ion of the Member State con cerned in including in its

delegation to the General Assembl y representatives elec ted by the National

Council of Gr eenland or the purpose of furni shing information on constitu­

tional changes in Gre enland;

4 . Takes note that when de ciding on their new constitutional statu s, through duly

elected representatives the peopl e of Gree nland have freely exercised their

r ight to self-d etermination;

5" . Expresses the opinion that , from the documentation and the explanations

pro vided , Greenland freely decided on its integr ation within the Kingdom of

Denmark on an equal constitutional and administrative basis with the other

parts of Denmark;

6 . No tes with satisfaction the achievement of self-govern ment by the people of

Greenland ;

7. Conside rs that du e to these circ umstance s the Declaration regarding Non-Self­

GoverningTer ritor ies with the provi sions establi shed und er it in Chapter XI of

the Charter can no longer be app lied to Gr eenland;

8. Consider s it appropriate that the transmission of information in respect to

Gr eenland und er Ar ticle 73e of the Charte r should now cease."

The Legal Effed ofGeneral Assembly Resolution 849 (IX)

Charter provisions about th e co mpe te nce of th e Gen eral Assembly are centred around th e

word "recommend". As a rule, such recommendations "lack sanct ion in th e juridical sense".

W ith resp ect to deci sion s conce rning th e administration and execution of ma inly internal

UN affair s, for example budget matters and th e activiti es of cer tain subsidiary organs, th e

binding characte r of recommendations is now gen erally acce pted ."

44 Jorge Castaneda , l.eqa! Effects rfUnited Nations Resolutions, NewYork: Columbia Univer sity
Press, 19 69, pp . I I and 19- 2I.
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Due to the evolutionary and often repetitive character of GA resolutions, questions

concern ing GA decision-making competences continue to ar ise. One such question relates to

the removal of colonies from the UN list of non-self-governing territories. More specifically,

a cr ucial question given th e broad and definitive languag e of GA Resolution 849 (IX), espe­

cially operative paragraphs 4 and 5, do es th e General Assembly have the authority to dispos e

of particular, concret e cases? Did Resolution 849 (IX) effectively seal Denmark's incorpora­

tion of Greenland? Is it binding upon the Greenlanders ? Does such a GA resolution , settling

a potential or an actual dispute between contending parties, have any res judicata effects ?

In th e Northern Cameroons Case, both parties admitted and th e Int ernational Court

of Justice (IC]) confirmed, that GA Resolution 1608 (XV) had effectively terminated a

trusteeship agreement .Th e Court, however, pointed out that it had not been necessary "to

consider whether th e Court has authority to revise or reverse conclusions" of th e Gen eral

Assembly because th e applicant had not asked for it. 45 Michael Reisman has correctly called

attention to th e fact that th e Court had not sur re ndered "a current or future competence

to revi ew General Assembly resolutions", even though he found that the case "in terms of

op erational effects" represented a "step towards finalizing .. . General Assembly decisions,

assuming" that th e Assembly was acting within its competen ce. "

The Charter, in Article 85, express ly grants the General Assembly a greater rol e with

resp ect to trust territories than non-self-governing territories. In this conte xt it is also

important to keep in mind, as spelled out by th e ICJ in th e South West Africa Case, th at

mandates and trusteeships are based on "an international agreement having the character

of a treaty or convention .f'"

In the [97 [ Namibia Opinion, th e ICJ found that th e Gen eral Assembly, as a party

to such an agreement, had lawfully invoked its unil ateral right, as provided for in custom­

ary law and later codifi ed in Article 60 of the Vienna Convention on th e Law ofTreaties,

to repudiate th e treaty relationship on account of a material breach by South Africa. For

thi s reason, the Court was "unable to appreciate th e view that th e Gen eral Assembly" had

"act ed unilaterally as party and judge in its own cause." Rather, th e Court chose to consider

th e GA acti on as an example of those "specific cases" in which th e GA could adopt "resolu­

tions which make determinations or have op erative design ."48The Court did thus not share

the view of Judge Spender, expressed in his separate opinion in th e Northern Cam eroons

Case, that "all UN functions with regard to trusteeship agreem ents, including the det ermi­

nation of when th e obj ectives of a trust had been achi eved, were vested exclusively in th e

General Assembly.":"

45 ICJReports [9 63,pp· 24 and 32-H.

46 W. Michael Reisman , Nullity and Revision: The Review and Eriforcement if Internati onal

Judgement s and Awards, New Haven :Yale Univer sity Press, [97 r , pp. 345 -346 .

47 ICJ reports [962 , p. 330. Reiterated in the Nam ibia Advisory Opinion, ICJ Reports [97 r ,

p·47·

48 ICJReports [97[,pp.47 -50 .

49 ICJ Reports [9 6 3, pp. 76-78.
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In another separate opinion in the Northern Cameroons Case , Judge Fitzmaurice

argued that the termination of a trust was "inherent in the declared aim" and part of the

UN conduct of the trust. '0 Disputable as this argument may be and despite the absence of

special non-self-governing agreements, it can likewise be maintained that GA capacity to

remove a non-self-governing territory from the UN list of such territories is implied in

th e supe r visory role of the Gen eral Assembly and in its competence to determine when a

situation of this kind arises. Accordingly, Resolution 84-9 (IX) could be considered a legally

valid termination of Denmark's obligation to submit information and of Greenland's non­

self-governing status with the United Nations. The question remains , however, whether

the resolution has binding effect beyond the withdrawal of direct UN involvement . Is GA

termination of non-self-governing status to be equated with the extinction of an interna­

tional personality?

General Assembly Resolution 84-9 (IX), or any other resolution of the same sort, is

clearly distinguishable from GA resolutions calling in general for political decolonization

and exte rnal self-determination and from processing annual reports in a supervisory capac­

ity. It is also markedly different from GA resolutions dealing with the UN regulatory or

standard-setting role in matters concerning non-self-governing territories, for example

th e passing of rules and guidelines about substance and procedure to be followed by the

administrative powers.

Instead , a resolution like 84-9 (IX) really amounts to a quasi-judicial application of

Charter provisions and of the rul es and guidelines laid down by th e General Assembly

itself. Be it the termination of a territory's international status, or the settlement of a ter­

ritorial claim or a border dispute, a GA decision in a concrete case is of a different nature

than regulatory resolutions, needing not only knowledge and ascertaining of the law, but a

careful and obj ect ive examination of th e facts and of the presentation of these under rules

guaranteeing due process. Is the General Assembly the proper forum for such a determi­

nation? And if it nevertheless takes such decisions, is it properly a final instance? Can the

decision be challenged and on which grounds?

The General Assembly is a political body, the rough equivalent of national legislatures,

or more accurately their little, big brother with much reduced powers. In the late forties, it

took a treaty between the victorious sup erpowers and Italy to grant the Assembly author­

ity, still binding only on the State Parties, to dispose of self-determination claims made by

the Italian colonies ." As noted before, Denmark favored a similar understanding in 1954­

inasmuch as it was not willing to recognize an unfavourable outcome of the GA debate on

Greenland's integration .

It is admittedly not always an easy task to determine whether a GA resolution is of

a judicial or legislative character. The Charter, how ever, in situations concerning non-self-

50 ICJ Reports 1963, pp. 117 -118 .

5 I Louis B. Sohn, "The Second Year of United Nations Legislation" in American Bar
Association Journal, vol. 34-, 1948 , P: 3 I 5 ; and A. Rigo Sureda, The Evolution if the Right if
Se!fDetermination, Leiden : A.W.Sijthoff, 1973, pp. 93-94.
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governing territories, places tw o parties opposite each other, as Articles 73 and 74- distin­

gui sh between a metropolitan administering Stat e and a non -self-governing territory.The

Char te r, reinforced by numerous GA resolutions and sub sequent pra cti ces of th e United

Nations and by Stat es, establishes general and specific obligations of administering States

towards th eir colonies with em phasis on the need for protect ion of th e weaker party. For

th e sake of th is protecti on , th e United Nati ons and in particular th e Gen eral Assembly have

becom e, not a guardian for juveniles or invalids, but an overseer entr uste d with the task of

providing a forum for th e lawful exe rcise of th e right to exte rnal self-de te rm ination .

According to Article 92 of th e Char te r, th e ICJ is "the principal judicial organ" of th e

United Nations. As noted by Reisman, th e Court has not sur re nde re d its jurisdiction to

review GA decisions on trust and non -self-governing territories.P In th e West ern Sahara

Opinion, the Court thus granted that th e Assembly has a "m easure of discretion with

respect to th e forms and procedures" by which the right of colonies to self-determination

is to be realized, even in ce r tain instances to th e point of disp ensing "with th e requirement

of consulting th e inhabitants ofa given territory", but the Court to ok up on itself the exami­

nati on of th e basic decolonization principles and of th e resolutions bearing specificall y on

th e decolonization ofWest ern Sahara ."

After rejecting th e conclusions of Judges Fitzmaurice and Spender about "th e com­

plet e exclusion of the judicial safeguard in cases in whi ch th e Gen eral Assembly decided

up on th e fate of trust territories", Judge Bustamente in a dissenting opinion in th e

Northern Came ro ons Case obser ved that "( tj he judicial guarantee . .. mean s th e primacy

oflaw over othe r factors: int erests, negligen ce, abuse or force."!' Two or th ree of th ese fac­

tors were present , as will be shown below, and they were probably influential in th e GA

treatment and resolution of 1954-.

Th e pr esen ce of th ese Bustamente factors and th e very str uc ture of th e UN syste m

underline th e political background and nature of GA Resolution 84-9 (IX) . Th erefore, it is

difficult to acce pt that such decision s can have legally binding effect on th e parties. It would

have been appropriate if th e Gen eral Assembly in cases involving disputed Charter inter­

pr etation s - in '954- there was for exam ple no accepted definition of th e expres sion "full

measur e of sel f-govern ment" in Article 73 of th e Charter - had asked th e International

Court for an advisory opinion before passing a supposedly det erminative resolution . As th e

Co ur t advised in th e West ern Sahara Case:

"(A)n opinion given by the Court in the present proceedings will furni sh the General

Assembly with elements of a legal characte r relevant to its further treatm ent of the

decolonization of Western Sahara."!'

52 Reisman , supra not e 4-6 , P: 34-5 .

53 ICJ Reports 197') , p. 36 .

54- ICJ Reports 196 3,p· '7 9·

H ICJ Reports 197'), p. 37·
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This rol e of th e Court, as analyzed by Judge Bustamente, relates to th e two pha ses of

preventing a "deviation in the applicati on of th e law" and cor recting a deviat ion wh en it

occurs ."

Scholarly writings reflect th e un certainty cause d by the political characte r of th e

Gen eral Assembly and th e evo lutionary nature of its resolutions. Inis Claude thus remarked

that :

"the evolution of constitutional rel ationships within the United Nations system has

tended to make the General Assembly the unrivaled prin cipal organ of the entire

syste m ."!'

Louis Sohn observed that :

"a decision of the Gener al Assembly which applies a pr inciple of the Charte r to a

particular case is bind ing because the Charter is bind ing and the General Assembly

'resolut ion merely gives effect to , and int erpret s, the Char te r in a speci fic case: thu s

creating a legal obligation .""

For another view in evaluating th e legal valu e of a GA resolution in th e present conte xt ,

one can look at Castaneda' s state ment :

"(R )esolutions that are not the exp ression of an agree ment amo ng the parties con­

cerned , but that rep resent rather the will of a major ity in a polit ical organ , are

inadequ ate instruments tod ay for sett ling territorial problem s or even for adjust ­

ing particular situations . Almo st always, these problem s entail and reflect a plurality

of interests, relati vely consolidated, that often give rise to genuine but conflicting

right s."

In Castaneda 's opinion , determinative resolutio ns must no t :

"res trict the pre-existing rights of the states or entities to which the resolutions are

directed, nor, in the last resort, br ing abo ut a change in ter ritorial status, even de

facto or pro visional , without the consent of the par ties concerned ."!"

56 ICJ Reports 1963, p. 180 .

57 Inis L. Claude, Swords into Plowshares. The Problems and Prowess if International Orqanizat ion,

New York: Random House, [97 I ,4th ed ., p. 18 I.

58 Louis B. Sohn, "Th e Shaping of International Law" in Georgi a Journal of International and
Comparative Law, vol. 8, [9 78 , p. 23.

59 Castaneda, supra note 44 , pp . 13 I - I 33 .
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This qualification has gen erally been appli ed to traditional territorial disputes affecting

non-self-governing territories, with the Gen eral Assembly calling for negotiations between

the parties. Given the international status confer red upon non -self-governing territories ,

partly through effor ts of th e same Assembly, an obvious discrepancy ari ses, if not a contra­

diction to the very essence of self-d eterminati on , if the Assembly could render decisions on

the future of colonies but not on territories in dispute between States. Indeed, Castaneda

state d that in situat ions where:

"there still remain some traces of sovereignty vested in the parties . . . the adequate

instrument for a solution can only be a resolution that reflects an agreement among

the parties and states pr incipally concerned ."?"

Crawford , on the basis of Chapte r XI of the UN Charter and GA Resolution I HI (XV),

saw "no termination functi ons" granted to UN organs. Rath er, he found that "non-self-gov­

erning status ceases auto mat ically upon the achievement of full self-governme nt". If the

administering power and the Gen eral Assem bly co uld not agree on what consti tuted such

an achievement, "the situation becom es one for political negotiation ."·'

Another eleme nt of disagreem ent in the scholarly literature relates to an equation

between a GA determination as to when a non -self-governing situatio n ari ses and when

it has been or can be brought to an end . According to Rigo Sureda , GA com pe te nce has

st re tc hed out to cover "th e qu estion whether or not a territory has exe rcised self-det ermi­

nation or whether or not a territory should exercise it ."· ' Th e Assembly has claimed such

compe te nce, for exam ple in Resolution 84-9 (IX), and passed resolution s adding or drop­

ping territories from the list of non- self-governing territories, but the results of the two

types of resolutions can be dramatically different .

Th e compe te nce to add non-self-governing territories to th e list is a necessary pre­

requisite for car rying out GA fun ctions under Chapter XI. In addition, such resolutions do

not render a final determination about th e future status of th e entities conce rned but rath er

make a ser ies of alternatives available, including the option to integrate with the adminis­

tering power.

Th e latter type of GA resolutions about removing territories from the list of non -self­

governing territories, unl ess the parties have agreed to their contents, bord er on or over­

lap functions whi ch are of a judicial characte r.They may car ry th e implicit and sometimes

explicit endorseme nts of a new const itutional status of th e affected entitie s. In the case of

integration with an indepe ndent State, thi s may mean the elimination of future alte rnatives.

Again, without the freely expressed and informed consent of an already advanced non-self­

governing territory and its people, case- specific GA resolutions can hardly have any legal

effect beyond the termination of UN involvem ent.

60 Castaneda, supra note 4-4-, p. 133.

6 1 Crawford, supra note 2, pp. 36 8-3 69 .

62 Rigo Sureda, supra note 51 , p. 65.
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Even if th e Gen eral Assembly were to have competence to deliver binding decision s on

particu lar issues, there are ample reason s for doubting th e valid ity of those par ts of GA

Resolu tion 849 (IX) wh ich purport to settle matter s between Gr eenl and and Den mark . It

is gen era lly recogn ized that an arbi tral award, in whole or in part , may under ce r tain con­

dition s be null. A classical autho r has written that , if an award is deem ed null, it "is con­

side red to be wholly lacking in legal effec t and existence and to have no effec t up on th e

sta tus of the parties."?' Ar ticle 3} of th e Model Rules on Arbitra l Pro cedure, pr ep ared by

the Internation al Law Co m mission , lists exces s of powers, corr uption among th e arbitra­

tors, failure to state th e re asons for th e award , a ser ious departure fro m a fundamental rule

of pro cedure, and th e nullity of th e compro mise as grounds for challenging th e validity of

an award. ?"

A rehearing of th e case , leading to a revision of th e decision, is one possible aven ue of

red ress. Article 6 I of the Statute of th e Int ernational Court of Ju st ice spells out th e condi­

tion s for such an applicati on , and so does Article 38 of th e Model Rules:

"(T jhe discover y of some fact of such a nature as to constitute a decisive facto r, pro­

vided that when the award was rend ered that fact was unkn own to the tr ibunal and

to the party requ esting revision , and that such ignorance was not due to the negli­

gence of the party requ esting revision ."

The underl ying reason for thi s rul e is well explained by a saying traced to Linco ln :"N othing

is settled until it is set tled rig ht .""l It co uld thus be argued that the arbitrato r, in thi s instance

the Genera l Assembly, was un fit to decide th e case wi tho ut knowin g all th e facts .T he "new

fact" can involve either "sufficient new evide nce or sufficient evide nce of fraud to warrant"

a reopcn ing"

Under the Charter, th e Sta tute of th e International Co ur t of Ju st ice and th e Model

Rules, th e Co urt would be a proper forum for seeking an annulment or a revision .

Greenland 's general lack of access to th e Co ur t and temporal arguments could , how ­

ever, constitute barriers on thi s road . A rehearing co uld also be sought fro m th e Gen eral

Assem bly, in terms of subm itting an applicatio n to th e tribunal whi ch rendered th e award. "?

63 Kenn eth S. Carlston, The Process iflnternational Arbitration , NewYork : Columbia Univer sity
Press, 1946, pp. 22 1-222.

64 Yearbook ifthe International Law Commission , vol. II, 19 } 8 , p. 86 .

6 ) Carlston , supra note 6 3, p. 23 4.

66 Special Rapporteur Georges Scelle, "Dra ft Conventio n on Arbitra l Procedure adopted by
the Commission at its Fifth Session" in }earbook if the Int ernat ional Law Commission, vol. II,
1 9~ 8, p. I I ; and Durward v. Sandifer, Evidence before International Tribunals, Chicago :
The Foundat ion Press, 1939 , p. 284, quot ed by Carlston , supra note 63 , P: 2J2.

67 Scelle, supra not e 66, p. I I .
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An absolute tim e limit may not apply to the Gen eral Assembly. A still existing tribunal

entr usted with a series of cases, acco rd ing to Sandifer, quoted with approval by Carl ston,

"has jurisdiction to grant a rehearing upon the basis of newly discovered evidence of

a decisive character at any time before its final adjournment.?"

Choosing the Gen eral Assembly as a forum would fall in line with its acquired com pete nce

to determine wh en a-non-self-governing situation aris es. The Assembly coul d reverse its

earl ier decision eithe r by re-listing the territory conce rned as non -self-governing or by

admitting the territory as a new Member State if, unilaterally or not, ind ep enden ce has

been declared .The Assembly may ind eed, in the Greenl and case, have left the possibility of

re view op en by referring, in op erative paragraph 5 of Resolution 84-9 (IX), to "the docu­

mentation and the explanations provided" as the basis for its opinion on integration with

Denmark. In addition to th e fora mentioned, the parties co uld agree on a new tribunal. 69

A number of grounds could justify an annulme nt or revision of th e award contained

in GA Resolution 84-9 (IX), as examined below. Interestingly enough, and this may alr eady

illustrate the inherent weakn esses of the resolution, a long list of traditional grounds, based

in contemporary law, can be raised in th e inst ant case and some with conside rable for ce,

such as fraudulent evide nce and essential error.

I . Invalid Compromi se

Th e com pro mise in thi s case being Chapte r Xl of the UN Char te r, the Gr eenlandic peopl e

could possibly challenge the validity of Chapte r XI and especially the alleged quasi-judicial

powers of the Gen eral Assembly since the Gr eenlanders had no part in the Charter's cre ­

ation or in subseque nt practice leading to int erpretations of the Charter. Th e part of this

argument relating to the validity of Chapter XI is admittedly a non-starter be cause the

Charter is gene rally recogni zed as th e highest law of the international community, but the

part conce rning a challenge to Assem bly authority and to its compete nce with regard to

Charter interpret at ion s may indeed have merits.

2. Excess of Jurisdiction

Conflicting view s about the legal effect of GA resolutions disposing of particular, concre te

issues have already been described. On the on e hand , there are plausible arguments against

res judicata effects of resolutions passed by a political body without a clear mandate . On the

other hand , it can be maintained that the General Assembly has passed other such resolu­

tions and that these have apparently been acce pted by the international community. The

qu estion is certainly intriguing enough to give ri se to seriou s doubts about the validit y of

those parts of Resolution 84-9 (IX) whi ch go beyond merely dropping Gr eenland from the

68 Sandifer, supra note 66 , p. 299 ; quoted with approval by Carlston, supra not e 63, p. 225 .

69 Carlston, supra note 63, P: 22 3.
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list of non-self-governing territories and which affect the future international legal status

of Greenland and its people .

3. Corruption

The rule later embodied in Article 3S, paragraph 2, of the above-mentioned Model Rules,

was so outlined by Carl ston:

"The parties have a right to a decision of a tribunal free from corruption and mani­

fest and willful partiality.The tribunal should conduct itself in a judicial manner and

should not in had faith violate the principle of impartialitv."?"

While corruption may not be th e suitable expression, it is inhere nt in the decision­

making process of a political body like the Gen eral Assembly that the [actors mentioned

by Bustamente may outweigh impartial, judicial considerations. Th e "arbitrators" are dip­

lomats acting under direct orders from their governments many of which, especially back

in 1954 during the very early stages of political decolonization and still with very lim ited

UN membership, had obvious self-interests in frustrating or slowing down the anti-colo­

nial drive for ind ep endence .

Th e Danish integration mov e in th e Gen eral Assembly was preceded by a thoroughly

planned diplomatic effor t which was conceived in th e Danish Foreign Mini stry at least as

early as 194-8. Lannung, th e leading Danish diplomat on this case, has in addition described

the distinctly un -jud icial, but typi cally diplomatic and political conversations and consid­

erations which took plac e in the conference rooms and behind the scenes during the 1954

GA debate about Greenland's integration ."

4. Minimum Procedural Standards

If the competence of the General Assembly to dispose of particular issues concerning th e

fate of non-self-governing territories is recognized, that is a competence bordering on a

judicial or quasi-judicial function, especially in th e context of terminating colonial status

with incorporation into the administering power, it must be seen as a minimum require­

ment that th e Assembly adhere to cer tain basic procedural standards for ensuring a proper

and just treatment of the cases.This is not merely a matter of form, but a precondition for

trustworthiness and reliability, expected and required in both national and int ernational

judicial and arb itral proceedings . Self-determination without consulting the people is not

credible .

Louis Sohn referred to this requirement, in the very context of UN decisions, as

"the basic principle of all well-balanced legal systems - du e process of law.'" In a situat ion

70 Carlston, supra note 63, p. n .
7 I Lannung, supra note 23, pp. 14-2 - I 4-6.

72 Louis B. Sohn, "Du e Process in the United Nations" in American Journal of International
Law, vol. 69 , 1975, p. 62 I.
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affecting a specific non-self-governing territory, this duty of th e Gen eral Assembly and th e

participation and consultation rights of th e territory and people concerned are contained

by implicat ion in Chapter XI of th e Charter where special protection is afforded to on e of

th e parties, that is the weaker party.

5. Representation

One of th e fundamental r ules of procedure or "one of th e most elementary procedural

r ights is the right of a party to be heard , to present its arguments and proofs.?" Thi s right

was not taken seriously, neither during the ear lier reviews of the annual reports nor during

th e 1954 proceedings. It is, of course , of particular importance for th e legal value and

validity of Resolution 849 (IX) to th e degree it amounted to a judicial or rather quasi-judi­

cial determination .

The bulk of th e information about Greenland, which was available to the General

Assembly, came through Danish channels. Denmark had steadfa stly opposed th e direct rep­

resentation of non-self-governing peoples in UN organs dealing with their legal and politi­

cal status. The two Greenlandic members of the Danish 1954 del egation to th e General

Assembly were the newl y ele cted members of th e Danish Parliament who were also

members of th e Prov incial Council and, as teacher and manager, employees of th e Danish

Governmen t. Th ey were accompanied to NewYork by th e Danish Governor of Greenland. "

Both briefly addressed the Committee on Information and th e Fourth Committee wh ere

th ey, in gen eral terms , stro ngly recommended th e integration act . Questions of other del ­

egates were, however, directed to and answered by Dani sh diplomats.

Th e timing of th e app earance by th e two Greenlanders, according to Lannung, was

determined by th e Danish del egati on :

"At the rath er late moment we found appropriate , we arranged that the two good

Greenlandic represent atives, Frederik and Auge Lynge, whose pr esence was of great

importance in relation to the most ant icoloni al countries, got the floor. They testi­

fied in warmhearted words to the Greenlanders' full satisfaction with the integra ­

tion ." 7 ~

Th e expre ssed choices of th e Greenlandic del egates must also be seen and evaluate d in light

of Charter stipulations about th e political advancem ent and aspirations of non-self-govern­

ing peoples and about their free political institutions .

Two high-ranking UN officials, Assistant Secretary-G eneral Hoo and Secre tary of th e

Committee on Information Ben son, who visited Gr eenland in 1950 were handpicked and

73 Carlston , supra note 63, p. 40 .

74 Beretninqer vedrorende Gran/and , Cop enhagen, 1952, no. 5, P: 44; and UN document A I

AC.35 /SR. 101 , p+
75 Lannung, supra not e 23, p. 145.
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invite d by th e Dani sh Governmen t. Th e state d purpose of th e visit , acco rding to th e Dani sh

delegati on , was "to create a useful co ntact and exc hange of expe r ience" between th e UN

Secre ta r iat and Government officials; fur the rmore , th e delegation noted with pleasure th at

Danish officials had thus go tten in tou ch with UN officials. Th e two UN staff members did

not sub mi t a public report abo ut th eir journey, and th ey did not participate in the 1 9H UN

debates. In gene ra l, Denmark opposed th e ide a of visit ing mission s in decoloni zat ion set­

tings and den ied that her invita tio n was a preced ent for such under takin gs.,.

6. Fraudulent Evidence

Another fundamental rul e of pr ocedure for evaluating GA resolution 849 (IX) is th e "r ight

to proceedings free from [raud .?" Fourteen concre te exam ples from Danish texts will now

be presented for showing th at th e rep orts subm itted and state me nts made by Denmark to

the United Nations intentionally constitute d a distorted overall picture and a gross misrep ­

resentation of particular facts pertinent to th e situation in Greenl and . It is argued that, had

th e full truth been kn own, th e General Assembly would have come to a differ ent conclu­

sion. Thi s is not a case of merely partial information subm itted by counsel and lead ing to "a

false impression,"? but som ething going to th e ro ot s of th e issues at stake.

Example I:

"From the time of its discovery in the tenth century, when it had been settled by

Scandinavian imm igrant s, it had always been connec ted with one of the Nordic

realms. It had come under the Danish-Norwegian Cro wn, remainin g with Denm ark

when the two countries had separated in [ 8 14 . Though the Norsemen had died

out after five centur ies and their place had been taken by Eskimos migrating from

Canada, the Danish Kings had always considered themselves Kings of Denmark.'?"

Th e No rse men did not discover Greenland exce pt for th em selves and Europe ans; th e Inuit

had alre ady inhabited th e island for th ou sand s of years. Thi s was a known fact in th e [ 950S.

Fur ther more , even th ough th e Norse discovery and se ttle me nts are only rel evant to a his­

toric title of the colonial type, th e state me nt did not get th e historical origins of Danish

rul e straight. Th e Norse settlem ents in Greenland were not always formally connected

with one of th e Nordic States; for mu ch of th e next three centur ies or so th ey constitute d

an indep endent entity.

76 Lannung, supra not e 23, p. [45 ; Peter sen , supra not e 25, p. [ 5; and UN document A z'Cca Z
L. I 2], pp. 1- 3.

77 Car lsto n, supra not e 63 , p. 5].

78 Carlsto n, supranote 63, p. 58.

79 UN docum ent AI C. H I SR. 1 0 1 , p. 5.
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As to th e argume nt that th e Kings of Green land resided in Co penhagen from the time

th e Norsemen perished in th e lj th century, one can maintain th at th is was true in th e sen se

of distant co lonial rulers, but in realit y it was on pap er only and the Dani sh authori ties

rarely had contact s with and cer tainly no control over th e island until it was recolon ized

in the lsth century.

Example 2:

"In the early lsth century the missionary Hans Egede had established the principle

which had since been the basis for Danish work in Greenland that the Grccnlanders

should enjoy the same fundam ental rights as all other peop les. Denmark itself had

at that time been governed by an absolut e monarchy and there had therefore been

no questio n of Green land 's becomin g autonomous. In 184 9 the Danish peop le had

acquired the free constitution under which they were still living. The provisions of

that constitution had not been extended to Green land, for a very good reason. The

Eskimo peop le had becom e thoroughly adapted to the rigorous conditions in which

they lived; their economy, indeed their lives, depended entirely on the seal, which

gave them food, fuel, clothes and materi al for building their boats and houses. The

Greenlande rs were a hardy, independ ent, self-suppor ting and undoubted ly happy

people. It was that condition that the Danish Government had endeavoured to main ­

tain for two hundred years after Hans Egede 's arrival there ; it had given the people

schoo ls aid a health service but had shelte red them from the outside influence which

would have disrupted their economy and way of life. It had therefor e excluded

Greenland from the 184 9 Const it ution .'?"

After stating th e basic principle of th e "sam e fundamental rights", th e Danish delegate pro­

ceeded immed iately to a sel f-co ntradiction , namely to a description of how th e Danish

and Greenlandic peoples were treat ed differently under th e nam e of pat ernalisti c protec­

tion wh ich inevitably implied one side being supe rior to the other both in terms of culture

and power. If the Greenland ers were so happ y, why not leave th em alon e? Compar ing the

different treatments, does it mean th at dep endent and unhappy Dan es, hitherto suffering

under absolute monarchical powers, needed the constitutional guara nt ees of 1849 whereas

th e hardy, self-supporting and happ y Gr eenlanders did not?To car ry th e reasoning to a logi­

cal co nclusion , can on e not conclud e from this Danish state me nt that th e Greenlanders,

after more than 200 years of foreign ru le, had now sun k to a level where th ey were ready

for integration , that is for the enjoyme nt of th e same constitutio nal guarantees as acco rd ed

to th e Danish peop le?

8 0 UN document Az Ci j c/ Slc.f cz , pp. 5-6 .
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"The Gree nlanders enjoy prior ity as regard s appointment s under the

Administr ation of Greenla nd, provid ed they possess the necessary pro fessional

qualifications."

Thi s sounds nice, but it conv eni ently overlooked the fact that most high and m ed ium level

position s in th e political, administrative and econo mi c power structures th roughout th e

co lonia l period had been and were still held by Danes. Part of th e tri ck was th e qualifi ca­

tion requirement, as Greenl and ers were not given, if not excluded from, oppor tuni ties for

training and education in th e rel evant pr ofessions .

Example 4:

"All trading and industr ial activities in Gre enland are being carried on by the

Danish Govern ment which, according to existing law, is bound to apply all work­

ing profi ts accr uing from such activiti es to the benefit of the Gree nlanders . For the

past century, the Kingdom of Denm ark has deri ved no economic advantages from

Greenland . Trade with in the country and free trading activities are in the hands of

the Gree nland population .'?"

The State-run Royal Tra ding Company, th rough a lega lized monopoly which lasted until

195"0, dominated th e econom ic life in Gr eenland, including int ernal trade. Th e introduc­

ti on in 195"0 of limited free trade m eant in effect th e promotion of private Dan ish co mme r­

cial interests rathe r than th e introducti on and suppo r t of Greenl andic ente r pr ise .Th e often

rep eated asse r tion that Greenland had never "been an objec t of exp loitation"" re m ains

disputable and cer tainly contro vers ial. The figur es qu ot ed have been insufficient in so far

as th ey have not re vealed funds flowin g back to Denmark in th e form of tax es , salari es

and com mercial profits nor disclos ed th e indirect political and econo m ic ben efit s wh ich

Denmark has derived fro m its northern possession .

Example 5:

"(F)ishing had replaced seal hunting as the principal occupation of the Greenlanders

and the new indu str y had resulted in the introduct ion of a money economy into

Greenland, forcing the Greenlander to adapt a cooperative rather than an individu ­

alist way of life.""

8 I Non-Self-Govern ing Territories, Summaries and analysis of information tr ansmitt ed to
the Secretary-Gener al durin g 1947, Lake Success : Unit ed Nations, 1948, p. 5"] .

82 Non-Scif-Govern ing Territor ies, supra not e 8 1, p. 5"] .

83 UN docum ent Az Ci j c / Sk.j o z, p. 7.

84 UN document Az Ci j c/ Sk.f oz , p. 6.
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While climatic changes may have partly caused the occupational shift , other reasons not

mentioned must have played an important role. Inuit concentration around Danish mis­

sionary and commercial stations , new material needs resulting from the Danish presence,

and a policy of creating, in th e Danish view, a more viable and profit-making industry to

sustain the population inevitably brought about th e intro duction of new ways of life .

The comment about a cooperative society replacing individualist ways of life was

doubly mi slead ing. First , it ignored basic ind igenous characteristics of Inuit customs of

community sharing and cooperation . Second, th e State-run monopoly, so dominating in

Greenland and based on Danish supre m acy, signified everything but the working together

of th e two peoples concerned .

Example 6:

"(Ljocal self-govern ment had been instituted in the 1850's and had since been

extended again and again.""

Given th e purpose, fun ctions and compositIOn of th e boards of guardians established

around 1860, it was a mo ckery of th e United Nations and of th e political deco loni zation

efforts to call the boards self-governmental. The boards and sub sequent local institutions

were restricted to ma inly advisory functions and on ly entr uste d with decision-making

power, albeit subj ect to Danish administrative control and possible reversal, in matters

relating to social affairs .

Examples 7 and 8:

"It was interesting to note that the leader of the Grccnland ers , in his opening speech

to the National Coun cil of Green land which had convened only a few days previ­

ously, had expressed the desire for the representation of Greenland in the Danish

Parliament . He (Mr. Lannung) was sure that such represent ation would be welcomed

in Denmark and would be accord ed in due tim e, when among oth er things, it had

become possible to make the appropriate amendments in the Danish constitution.?"

"The revolutionary change in Greenland's economic life and the matur ity gained

by the Greenlanders through education and through participation in political life

had necessarily led to a change of Greenland 's politica l status with in the Danish

realm."

85 UN document A/C.H I SR. 102, P: 6.

86 UNdocum entA / C.H / SR.34,P.5 .

87 UN document Az'Cc j c/ Sk ,102, P: 6.



Gudmu ndu r A!fredsson

W hile Auge Lynge was un doubtedly an imp ortant Greenl andi c po liticia n, he was not "t he

leader of th e Greenland ers" but rath er a new ly elected member of the Provincial Co unci l.

I-Ie got the floo r as the second spe aker of the Co uncil session from its chairm an , the Danish

Governor, who gave th e op eni ng speech. W hat practically all th e Dani sh state ments to th e

Uni ted Nati ons on this point left out , self-incrim inating as the information wo uld have

been , was th e Danish initiative, motivation and timing behi nd the int egration m ove .

Whi le "the matu rity gained by the Green landers" was sufficient to warrant integ rat ion

fro m a Danish point of view, it was at the same tim e insufficient for allowi ng any substantial

increase in local autonomy, as was don e, for example, when home rule was granted to the

Faroe Islands in I 948 or to Gr eenland in 1979. Although minimal aut hority had been delegated

to the Provincial Council of Greenland in the early 1950S, the questi on can be raised wheth er

it was properly conside red competent by the Danish Governmen t to take the far -reaching,

supposedly final decision on the island 's futu re constitutional and international status.

Example 9:

"Wi th regard to the facto r of cultural considerations, it was a fact that Greenland and

Denmark had a long histor y of common tra d itio ns .?"

This piece of information is hardly worth a com ment .Th e tradition s refer red to were obvi­

ously Dani sh imposi tio ns in the field s of religion, language and media which were pr essed

forward by the cle rgy and the administration at the co st ofI nuit custo ms, with ver y limited

and ofte n no consultatio ns . On th e other side of th e ocean , in Denmark, th e only influ­

ence of Green landi c tradition s co uld be found in th e written works of anthropologists and

explore rs and in mu seum possessions.

Examples I 0, I I and I 2:

"There had never, incidentally, been any racial discr imination as was illustr ated

by the fact that the popul ation of Greenland was of mixed Scandinavian-Eskimo

origin.""

"Since the re -establishmen t of regular communications between Scandinavia and

Greenland in the eightee nth century, there had been countless marriages between

the indigenous popul ation and Scandinavians so that the present popul ation was

Eskimo-Scandinavian. Mr. Lann ung men tioned in passing that the word "Eskimo"

was never used in Greenland ."?"

88 UN document A/ C. 3S/ SR.103, p. l 2.

89 UN documentA /C.3S / SR. 102, p. 6.

90 UN documentA /C.3S / SR.427 , p. 202.
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"Since the beginning of the eight eenth century the majority of the population has

mixed mainly with those of Scandinavian blood to such an extent that it can no

longer be said to be of the Eskimo race."?'

77

Th ese statements were int entionally and grossly misl eading on a point of paramount

importance to th e Un ited Nations, even at that time. In the same breath as denying racial

discrimination, the diplomat referred to th e protective shelter and isolation and the matu­

rity gained through Danish education , guidance and pr esumably marriage. Similar atti ­

tudes were echoed in other Danish explanation s of the period and were clearly based on

th e assumption that th e race, culture and political wisdom of th e Danes were superior to

that of ' the primitive natives ' who need ed enlighte nment , albeit onl y at a pace conveni ent

to Danish interests.

Th e state ment about th e disappearance of "the Eskimo rac e" was dubious at best or

just plainly wrong. It stood in contradict ion to official population statistics as submitted by

Denmark to th e United Nations, for example for th e years 194-4- and 1952, when there

were listed, resp ectively, 20, 574- and 23,360 "natives" and 4-94- and 14-08 "non-natives",

indicating at least two distinct population groupS.9' One may also ask how these "ethnic

conne xions" arose given the proclaimed Government shelter from "outside influ ence ,"?'

Finally, while th e word "Eskimo" found frequent application in th e Danish language, it was

presumably not much used in Gr eenland because it was not part of th e Inuit language and

not because of a lack of a separate identity.

Example 13:

"Greenland's geographical positIOn had acquired a new significance as mod ern

means of communication develop ed; Greenland was in fact near the focus of great

economic activity and many of the shortest air routes between the great centres of

population passed over the territory.":"

This statement as ju stification for integration was somewhat diminished by a later explana­

tion :

"W ith regard to the question raised by some repr esentatives con cerning the distance

between Greenland and . Denmark, the two countries were within six hou rs ' flight

91 Non-Self-Govern ing Territor ies, supra note 33, p. 268.

92 Non -Seif-GoverningTerritories, supra note 81, p. 57; and Non-Self-GoverningTerritories,

supra note 33, p. 268 .

93 UNdocumentA /C.35 /SR.103,p.IL

94 UN documentA/C.35 /SR.I02 , p. 6 .
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from each other and were linked by a for tnightly servi ce by sea. The Scandinavian

people regarded the sea as a connecting link."?'

The statement was, howe ver, devastated wh en it came down to spec ifics. One of th e

Grcenlandic representati ves, fo llowed by a Danish endorseme nt, to ld the Co m m itt ee on

Informat ion th at :

"(Tj he fact that the nor thern and eastern provinces (of Greenland) were not yet

represent ed in the Danish Parliament was admi ttedly a shortcoming, which was,

however, due to natural difficulties. Those provinces were so difficult of access at

present that , even if they were represented in the Danish Parliament , their deputi es

would not be able to keep in touch with their constituents, so that such representa­

tion would be meaningless in practice."?"

The diplomats omitted mention ing th at refuelling stop s in Greenl and on transatlanti c and

polar air routes did not improve Greenlandic com m unications wi th th e rest of th e world ;

there was no connectio n or other interact ion with th e Inuit. Th ei r state ments also left out

referen ce to th e fact that th e air ports in Greenland were built by the United States for mili ­

tary pu rposes and that Denmark had in 195 I rat ified a bilateral defen se agreement with th e

Un ited States entitl ing th e latte r to ope rate military bases in Greenland ."

Example 14:

"Gree nland's history as a Non-Self-Governi ng Terr itory had been som ewhat differ ­

ent from that of other Ter ritor ies, in that it had never been a colony in the classical

sense of the word .?"

In fact, th e relation ship between Gree nland and Denmark bore all the tradition al charac­

teri st ics of colonial contro l. Th e Danis h UN strategy, however, as sum me d up in thi s state ­

ment , proved to be successful salesma nship in a political body susceptible to diplomatic

manoeu vering. Many States bought th e Danish explanations with ou t qu estion as th ey coin­

cided with their own self-interests. Denmark unhesitatingly made use of its political influ ­

ence , and ben efited from its imag e as a fair and just, dem ocrat ic Scandinavian State.

In conne ction with fraudul ent evide nce in a decoloni zat ion setting , one can also

refer to add it ional instan ces wh en evide nce was either wh olly or partially suppresse d .Th e

reports were inco mplete in so far as they did not reveal th e exte nt to which th e Dani sh lan -

95 UNdocum ent A/ C. 3t;I SR. ' 03, p. II.

96 UNdocument A/ C.3t;/ SR. 103, p. ll.

97 2 UST, Par t 2, 1951 , Washington: United States Government Printing Office, 1952, pp.
1485- 1498; and Lovtidende C, 195 1, pp. 314-32 4.

98 UN docum entA /C .3t; I SR . 102, p. 5.
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guage was used in schools and administration; th e lack of university and technical school

education and training among the Greenlanders; th e social problems whi ch re sulted from

th e replacement of old customs by the enforced introduction of Danish culture and a for ­

eign way of living; th e disproportionate role of churc h and trading officials in education and

administration ; and maj or differen ces in the legal, administrative, political and econo mic

system s of Greenland and Denmark.

7. Reasoned Judgement

Again quoting Carlston, the statement of reason s which should accompany a decision:

"need not be in meticulous detail; a statement ind icating in a general way the legal

rea sons upon which the award is based will be valid and bind ing.""

GA Resolution 849 (IX) is brief and vague on every t hing except its conclusions, although

further re asoning is co ntaine d in th e deliberations of th e "arbit rator s" in published debates

of th e Committee on Information, th e Fourth Committee and plenary meetings of th e

Gen eral Assembly. More interesting is perhaps th e purpose of th e r ight to a reasoned judge­

m ent, "that is th e guarantee that th e decision shall be in accordance with law and pursuant

to th e com pro mise ,"!"

8. Essential Error

Vague as the concept of essential er ror or denial of justice m ay be, many jurists agree tha t a

decision which is evide ntly unjust and unreasonable , const ituting "a m istake of fact o r law",

should be considere d null. This is especially true for an award wh ich fails to apply a "rule

oflaw stipulated in th e co mprom is", a nullity ground which borders on excess of jurisdic­

tion . Greenl and 's case is anyway not a case wh ere the prejudiced entity has to suffer from

th e incap acity of an arbitrator whom th e party itsel f has selected . '0' Need less to rep eat,

Greenland did not choose th e forum .

In 1953 and 1954, the rules of law applicabl e to th e relationship between Gr eenland

and Denmark were to be found in th e UN Char te r, in resolutions passed by th e Gen eral

Assembly, and in slowl y emerging international customary law.The lists of factors ann exed

to GA resolutions 567 (VI) and 64-8 (VII) were exp licitly provisional, th at is indicative

guidelines to "be tak en into account" in th e consideration of "each concrete case". In add i­

tion to thi s somewhat hesitant approach, th e resolutions were not without ambiguities:

"(Tjhe factors, whil e ser ving as a guid e in determining wheth er the obligations as

set forth in Article 73 e of the Charter still exist, should in no way be int erpreted as

99 Carl ston, supra not e 63, p. 53 .

100 Carlston , supra note 63 , p. 50 .

101 Carl ston, supra note 63, pp. 185 - I 9 2.
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a hindrance to the attainment of a full measure of self-govern ment by the Non-Self­

Go vcrning Terruor ics."!"

Resolutions 567 (VI) and 648 (VII) were passed by voting, th e latter with more oppo­

sit ion . Resolution 849 (IX) on Greenl and also referred to th e list of factors annexe d

to Resolution 74 2 (VIII) wh ich th e Gene ral Assembly approved on 27 November

195 3, th at is after th e supposed integrat ion of Greenland but before th e termination

of Greenland 's non-self-governing status. Dissenting votes represented Sta tes arguing

both that th e Gen eral Assembly did not have com pete nc e to pass rules of thi s kind and

th at th e Asse mbly did not have co m pe te nc e to conside r political info rm ation from th e

non-self-governing territories .

Th e factors will now be conside red one by one; in addition , the cumulative effect

of vario us alleged errors should be taken into account . Th e contemporary facts to which

references are made here have been drawn from official Danish sources , perhaps not all of

th em available to the General Assembl y, and from Danish explanations and statements to

the United Nations pri or to and during the 1954 debate.

9. Polit icalAdvancement

Ar ticle na of the UN Char ter obliges the administer ing power s to ensure political

advancement of non -self govern ing peo ples. Article nb similarly refer s to "the political

aspirations of the peopl es" and "the progressive development of their free polit ical institu­

tions", according to "their varying stages of advancement". Operat ive paragraph 6 of GA

Resolu tion 567 (VI) interpr eted these requireme nts to mean that political advance me nt

was one of two "esse ntia l factors to be taken int o acco unt in decid ing whether a Non-Self­

Govern ing Ter r itory has attained a full measure of self-government " and defined this in the

following mann er : "Political advancement of the population sufficien t to enable them to

decide upon the future destiny of the territor y with due knowledge."

All three lists of factors contained clauses on politi cal advancement of territor ies

heading for free associa tion and integration . Th e Dani sh delegate in the Committee on

Information state d, after pointing out that the list o f factors ann exed to Resolution 742

(VIII) "had been adopted six months after the Danish Constitution", that "the condit ions

laid down in th e list had been fulfilled ."'o,

Revealing evidence abou t the politi cal advanceme nt of Gr eenl and in the years imm e­

diately pr eceding int egration can be found in official Danish reports. Th e parli amentary

committee concluded in 1946 that it was not worthwhile for Greenlandic representa­

tives to participate regularly in the committ ee's work concern ing "the or ientat ion about

Greenland ic affairs"; it was only "purposeful with a few years in between". Th e committee

also acquiesced in a requ est of the Greenlandic del egation to continue the trade monop ­

oly and the country's isolation "because the Greenl and ers cannot yet be deem ed to have

102 O perative paragraph 3 of GA Resolution 648 (VII).

103 UN documentA/C.H /S R.103, p. 1I.
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reached so far in intellectual and material development as to justify an op ening of th e coun­

try now or in th e nearest future." ? "

In response to Greenlandic requests for administrative changes, th e 1950 special

commission listed as an argum ent in favour of reform :

"the pure psychological featur e that it must be considered natural for a peopl e,

which like the Greenlandic one has gradually achieved a certain politi cal and cul­

tural maturity, that its affairs be administered to th e extent possible from the coun ­

tr y inhabited by the people."?"

Danish belief in Greenlandic maturity did not, however, reach very deep as demonstrated

by the lim ited scope of functions del egated to Greenlandic organs by th e legislative changes

of 1950 and 195 I . Th e 1950 report of th e special comm ission em phasized that the func­

t ions of th e Greenlandic organs would necessaril y be more limited than th ose of Dan ish

municipalities because th e Danish Stat e would have to re main in charge of act ivit ies, such

as schools, libraries, ho spitals and harbours, for whi ch Gr eenlandic financing was insuffi ­

cient. ,061n a 19 .P expert opinion to th e constitutional commission , And ersen stated in th e

conte xt of a constitutional provision about self-government:

"The question about such a self-government is suppos edly not an actual one and a

provision without self-government could lead to unfortunate result s. Besides, both

the economic and general state of affairs in Greenland make the introdu ction of a

Greenlandi c self-govern ment highly difficult, if it is to go beyond the right of muni c­

ipalities to manage the ir own affairs as prescr ibed in Art. 89 of the Const itut lon."!"

Th ese exam ples from inte rnal Danish reports show an official attitude to th e effect that ,

whil e th e Grccnlanders were making progress under benefi cial Dani sh coa ching, th ey still

had a long way to go before they re ached the more advanc ed Danish levels. Lannung admit ­

ted as much in a 19 54 Fourth Committee meeting. Talking about th e political aspect s of

integration, he "r ealized that th er e were still shortcomings , and Denmark's efforts would

cont inue without remission ."!"

An examination of th e internal political scene in Greenland in th e early fifties leaves

the sam e impression about the stage of political development. Denmark informed th e

United Nations in I 948 that "(n)o political soci eti es have been formed" in Gr eenland. ' °9

There were no organized political movements , neither for liberation nor unifi cation, not

104 Betaenkning, supra not e 9, p. 13 .

105 Betaenkning, supra not e 6, p. 19 .

106 Betaenkning, supranote 6 , pp. 30-3 I .

1°7 Betaenkning, supra not e 9, P: 87.

108 UN docum entA /C.4 /SR .427, p. 204.

1°9 Non- Self-GoverningTerritories, supra note 8 I, p. 62 .
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even labour uni on s "in th e accepted sense of th e wo rd ," '0 Members of th e Provincial

Co uncil were elec ted on a person al basis, a syste m fundamen tally different fro m th e organ ­

ized and diverse party st r uct ure in Denmark . Subm ission to Danish rul e was widespread ;

one of th e Gree nlandic mem bers of the 1954- Dani sh GA del egation, Fred erik Lynge ,

bragged to th e Co m m ittee on Informat ion that:

"(mjcmhers of the Danish Govern ment and Parliam ent had visited Greenland on

several occasions and the Territor y had even been honour ed by royal visits in 192 1

and 1 9~ 2.'" ''

The Greenlande rs ' conce ption of th e outside world, including UN activiti es, was amply

dem on strated by Auge Lynge wh om a Dani sh diplomat had designated as th e "lead ing

Grccnlander" in his remarks in th e I9 ~ 2 Provincial Council debate abo ut int egration :

"O ut in the world the Unit ed Nations work persi stentl y to obtain even for under ­

developed countr ies representation in the national assemblies of their moth er coun­

tries."!"

These circ umstances prompted Rob ert Pet ersen , him self a respect ed Greenlander, to

rem ark at a 197 6 conference :

"The various Greenlandic politicians expressed enthusiasm for the new arrangement

so consistently that today one is tempted to ask if they under stood the extent to

which the colonial regime remained unchanged .''' ''

The bookl et abo ut th e objectives and activities of th e Un ited Nation s, whi ch Denmark dis­

tributed in th e Four th Co mm ittee, was not published until Febr uary 1 9 ~4 and was th ere­

fore not availabl e in Greenl and before or at th e time of th e constitutional int egration . ' '.

Despite th ese shor tcom ings in th e political development in Greenland and despite th e fact

th at most of th e information was available to th e Gen eral Assembly, Resolution 84 9 (IX) in

ope rative paragraph 6 noted with "satisfacti on the achi evem ent of self-govern me nt by th e

I 10 Non-Self-Govern ing Ter rit ori es, supra note 33 , p. 274.

III UN docum entA / C. 3) / SR. 103, p. 10 .

11 2 UN document A/ C.3) /L.I H , Annex 1II, p. 4.

113 Robert Peter sen , "Continuity and Discontinuity in the Polit ical Developm ent of Modern
Greenland" in Continuity and Discontinu ity in the Inuit Culture if Greenland, Danish­
Netherlands Symposium on Development s in Greenlandic Arctic Culture, Arctic Centre,
Univer sity of Groningen , 1977, P: ~ .

114 P.P. Sveistr up, DeJ orenede Nationer, Godthaab: GronlandsJ olkeoplysningiforening, 1 9~4 , 207

pages. Herm od Lannung wrot e the for eword. I ~oo copies were pr inted .
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peopl e of Greenland" , a finding which amou nted to a ser ious misreading of either th e facts

or th e law or both.

10. Free Political Instituti ons

Th e Char ter requirem ent for the progressive development of free political institutions was

hardly m et in Gr eenl and . Th e 19 .P Pro vincial Counci l had been re modelled in 19 50 by a

Dani sh statute and it was electe d in 195 I for the first time on an almost island -wid e basis

(excluding northern and easte rn Greenl and ). Th e Co uncil possessed consultative funct ions,

with restricted decision -m aking powers on ma inly social affair s. Initiat ives, advice and deci­

sions of th e Co uncil could be overruled or circum vente d by the central Governme nt. It

was chaire d by the Dani sh Governor who played an act ive ro le in its deliberations, and

Danes wh o had resided in the country for at least six m on ths had th e right to vote .

Under Dani sh law, th e Co unci l did not have th e authority to take constitutional deci­

sions . In add it ion , thi s up comi ng constitutional qu esti on had not been an issue in th e 195 I

electi on campaign for seats on th e Provincial Co unci l. Still , it was thi s Council, in which

the Danish Government had so littl e confide nce , whi ch was entr usted, and relied up on by

th e very same Gover nm ent , with th e fun dam ent al and supposedly final decisio n conce rn­

ing Green land 's constitutional integ rati on and the te rminati on of its internation al status.

For the reasons now listed , it canno t be ser iously ma intained th at the Co uncil mem ­

bers had a mandat e from their constituents to take a supposedly final decision on the

integration act. This was ce r tainly not a co nstitutional assemb ly; th e basis for th e 195 I

elec tions was a Danish statute whi ch foresaw a narrow ro le for th e Council and fell below

th e Grccnl and ers ' expecta tions for th e new bod y.

With no Gre enlandic lawyers contr ibuting to th e debate on th e constitutional pro c­

ess, th er e is no infor ma tion to th e effect th at the Provincial Cou ncil had th e counsel of

Dani sh or other foreign legal expe r ts . Th ese could have point ed out co nseque nce s of and

alternat ives to integration , for example conce r ning th e r ights of non -sel f-governing ter ­

ri tories, th e expected finality of th e act, and the early bu t clear tren ds of political decolo­

nizat ion worldwide. Contributing further to th e ineq uality bet ween th e parties was th e

consta nt use of th e Danish language in discussion s and formulations pertinent to th e

Greenl andic-Danish relation ship .

GA Resolution 84-9 (IX) failed to recognize th e restricted sco pe and non -progressive

development of th e Provincial Council as well as th e inequality of the parties wh en it, in

operative paragraph 4-, took not e that th e people of Gr eenl and , "through dul y elec ted rep ­

resentat ives," had freely exercise d its right to self-deter mination. Resolution 84-9 (IX) also

overlo oked the factor, containe d in th e lists annex ed to Resolutions 567 (VI) , 64-8 (VII) and

)4- 2 (VIII), wh ich called for conside ration whether there were "powers in ce r tain matters

const itutionally reser ved to the Territory".



84- Gudmundur Alfredsson

I I. Democratic processes

The othe r "essential fact or" in det ermining wh ether a non-self-govern ing territory has

achieved sel f-governme nt was so defined in GA Resolution 567 (V), operative paragraph

6 :

"The opinion or the popul ation of the Territ ory, freely expressed by informed and

democratic processes, as to the status or change in status which they desire."

All thr ee lists of factors included iden tical provision s about th e opinion of the population

in territories headi ng for free associa tio n or in tegration . Thi s stipulation is of particu lar

im po r tance for th e integrati on alternative because of the int ended finalit y of suc h a ste p.

Th e requirem ent to respect the will of the people is underl ined by the Char ter principle

of sel f-de term ination and it is closely linked to the ob ligations set for th in Article 73 of

the Char te r. The calls for "polit ical advancem en t", "po litical aspirations" and "free poli t i­

cal insti tutions" wo uld be m eaningless if th ey did not encompass respect for the freel y

expre ssed wi ll of th e peop le .

A referendum on the constitutional int egration was not held in Green land . In anti ci­

pat ion : of the upcom ing debate in th e General Assembly, there had been official Dani sh

awaren ess of and worries abo ut th e lack of popular approval. '" But when asked in th e

Comm itt ee on Information abo ut the lack of a referendum, a Danish delegate referen ce to

the un an imou s decision of the elected mem bers of the Prov incial Council and stated :

"For that reason the Danish Government had felt that to hold a referendum .. . would

do nothing more than cast doubt upon the since r ity of the desire which had been

freely expressed by those represent atives... .The populati on of Greenland had freely

chosen its new status, and it would feel offended if it was asked whether it really

wished to be integrated into Denmark.": ,6

As described above , integration had not been at issue in th e 195 I election campaigns for th e

Pro vincial Co uncil so that th e pop ulation was in fact never directly co nsulted on this fun ­

dam ental qu est ion . Th e absen ce of any dissenting views on th e issue in Greenland , wh ich

Lann ung pointed out in th e Fourth Co mm ittee, " 7 is actually more suspicio us than convin c­

ing. ' " It must be see n as an illustrat ion of a serio us lack of poli tical advanceme nt and aware­

ness rat her th an any abso lut e agreement .

The Green landers did not parti cipate in parliam entary election s hel d in Denmark in

connect ion with the constitutional amendments or in a State -wide referendum on th e sam e

am endments held in winter and spring of I 953 , as prescribed by Article 94- of th e 19 15

11 5 Finn Peter sen , supra note 25, pp. JIj-36 .

116 UN docum ent A/ C. Jlj / SR. 103, pp. 12- '3 .

117 UN docum ent s A /C. 4- /SR .4- 27, p. 204- and A /C. 4- /SR .4-30, P: 217.

118 Rober t Pet er sen , supra not e 11 3, p. 156.
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Constitution . The Greenlanders were not entitl ed to vote because of their colonial status,

or as the Danish delegate explained it to th e Committee on Information:

"(A)t the tim e of the last referendum the Danish Constitution had not applied to

Greenland, so the population of Greenland had not been consulted on that occa-

sion ."!"

This was an obvious inconsistency. In Denmark, with democratic traditions and old insti­

tutions, a few const itutional amendments were subject to approval in a referendum and

repeatedly in Parl iament which, at that time, had no Greenlandic members. In Gre enland,

however, with colonial traditions and a newly established, more or less powerless assem­

bly, the adoption of th e Danish Constitution as a whole , rather than just th e amendments,

was entr usted to th e Prov incial Council. It was the whole Danish Constitution which the

Greenlanders were asked to subscribe to . The only questions, however, submitted to the

Provincial Council in 1952, related to Greenland 's new status.The rest of th e constitutional

system had to be bought as a package and un seen to th e degree th e constitutional commis­

sion did not submit its proposals until January 1953.

Another rel evant element in this conte xt was the short period of time which the

Danish Government afforded to th e Greenlanders for this important decision . As elabo­

rated abov e, th e concrete integration proposals were prepared by the constitutional com­

mission in spring and summer of 1952 and sent to the Provincial Council in August of

that year. Under Danish chairmanship, the Council spent two days, 8 and 9 September

1952, discussing the item, much of that time in closed session. This time frame practically

excluded the poss ibility of a serious public debate .

Even though integration ideas in general had been discussed among th e Council

members for a few years , the lack of adequate time for a thorough examination of the

integration proposals and th eir full consequences undermines th e validity of the Council 's

decision. Greenlandic wishes in the late forties had been directed towards increased self­

government and equality with metropolitan Danes and towards improved economic and

social conditions, all of which could have been accomplished without submission to Danish

sovereignty.

Th e time allocated for th e study of th e particular proposals of the constitutional

commission, was probahly designed to suit Danish convenience . The next me eting of the

Provincial Council, because of weather conditions, was not scheduled until late summer in

1953 whil e th e new Constitution entered into for ce in June 1953 .

Irrespective of th ese Haws, and in th e face of available evid ence to the contrary, GA

Resolution 849 (IX) went ahead to determine, in op erative paragraphs 4 and 5, that th e

people of Greenland had freely, decided on integration and thereby exercised its right to

self-determination.

119 UN documentA /C.H/SR. 103, p. 12.
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12. Full Geographic Representation

With respect to th e requirem ents of "free political institution s" and "th e opinion of th e

population ", it is to be noted that th e inhabitants of East and No r th Greenland were not

represente d in th e 19S 2 Provincial Co uncil. No r did th e Dani sh Government subm it the

integ ration proposals to th eir local councils for advice or approval. A conscious effor t was

made to m inimi ze this lack of representation in Danish reports to th e Un ited Nations . In an

explanation given to th e Co m mitt ee on Information , it was stated that th e lack was :

"due to natural difficulti es.Those provinces were so difficult of access at present that,

even if they were represent ed in the Danish Parliam ent , their deputi es would not be

able to keep in touch with their constituents , so that such representati on would be

meaningless in practice". ", 0

A part of th e Gr eenlandic people, albeit only a small min ority of th e population , was thus

incorporated into Denmark without ever being asked for an opinion . GA Resolution 849

(IX) failed altogether to mention this missing consu ltatio n and to pro vide for any sort of

guarantees concer ning future approval.

I3. Freedom of Choice

Th e headings in th e lists of facto rs, annexed to Resolution s S6 7 (VI) and 648 (VII), estab­

lished three alternatives open to non -self-governing te r r itories up on th e termination of

that status .These were ind ep enden ce, other separate systems of sel f-govern me nt , or inte­

gra tion .Th ese options are further und erl ined by th e Char ter's pr inciple of sel f-de ter mina­

tio n and the requirements of Chap ter XI. With refere nce to th e rig ht to self-de terminatio n

of peoples , GA Resolution 742 (Vlll) identified freed om of cho ice as a com ponent. ,"

Under th e heading "facto rs indi cat ive of th e free association of a terr itory on equal

basis with th e metrop olitan or other country as an integral part of that country or in any

other form," freedo m of cho ice was defined differently:

"The freedom of the popul ation of a Non -Self-Governing Territor y which has asso­

ciated itself with the metropolit an country as an integral part of that country or in

any other form to modify this status through the expression of their will by demo­

cratic means .'" 22

In thi s regard, a Danish delegate state d unambiguously in th e UN Co m mittee on

Information, in respon se to inquiries by several delegates , that:

120 UNdocum ent A/ C. H / SR. 103,p.ll .

121 In Second part, A, paragr aph 2 of Resolution 74-2 (VIII).

122 In Third part, A, paragraph 2 of Resoluti on 742 (VIII).
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"(t)he Danish Constitution contained no provision for the possibilit y of secession by

any part of the country."! "

What is important in this context, however, is not th e later right to modify but th e duty

to allow for options and alt ernatives prior to and during th e decolonization process. It is

hardly compatible with the Charter or th e early GA resolutions that decolonization results

could be chosen and unilaterally promoted by th e administering power. Such an interpreta­

tion could have made a mockery out of th ese instruments, particularly their referen ces to

political aspi rations and free political institutions .

This qu estion of alternatives cam e up in th e GA debate on Greenland . A Danish del­

egate remarked, or blundered, in th e Committee on Information that :

"(n) o refer endum had been held and even if one had been held the only choice

would have been between incorporation or remaining as a Non-Self-Govern ing

Territory.'" ' 4

Th is com ment was correcte d in th e Fourth Committee. Lannung

"felt that , taken out of its conte xt , the remark . . . was misleading. What was meant

was that at no time had the peopl e of Greenland manifest ed any desire other than

integr ation in the Danish realm . If they had don e so, they would have been given a

correspondingly wider choice .The remark was therefore a statement of a factual and

not of a legal nature - a description of a pur ely factual situation.''' '5

Th e attempt to separate th e factual and legal nature of th e first statem ent is hardly convinc ­

ing. Th e fact remains that Denmark initiated and promoted integration whil e never offer­

ing or explaining th e available options of ind ependence and free association . GA Resolution

84-9 (IX) failed, despite abundant evidence , to pay any attention to this lack of alt ernatives

and , consequently, did not make any reservations about th e Greenlanders' later right to

modify th eir status.

14. Economic and Social Advancement

Article 73a of th e Charter established th e obligation of administering powers to promote

th e well-being of th e inhabitants and to ensure the economic and social advan cem en t of

non-self-governing peoples . Furthermore , Article 74- expres sed th e agreement of UN

Member States among th emselves:

123 UN docum ent A/C.j) /SR.I03, p. II.

124- UN document Az z j zo, P: 7.

125 UNdocumentA / C.4-/ SR.4-29,p.2II.
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"that th eir policy in respect of the territories to which this Chapter applies , no less

than in respect of th eir metrop olitan are as, mu st be based on th e general pr inciple of

good neighb orliness . . . in socia l, economic, and commercial matter s."

GA Resolutions 567 (VI) and 648 (VII ) listed "econom ic and social jurisdiction" as among

th e factors to be conside re d in co nnect ion w ith "other separate syste ms of self-go ver n­

m ent". Resolution 74 2 (VIII) included th e item "economic , soc ial and cu ltura l jurisd iction"

as one of th e factors indicat ive of integration with the m etropolitan co unt ry:

"Degree of autonomy in respect of econo mic , social and cultur al affairs, as illus­

trated by th e degree of freedom from econo mic pressur e as exercised , for example ,

by a foreign min or ity gro up which, by virtue of th e help of a for eign Power, has

acquired a pr ivileged economic status prejudicial to the general econo mic interest

of the peopl e of th e Territory; and by th e degree of freedom and lack of discrimina­

tion against the indigenous population of th e Territory in socia l legislat ion and soc ial

develop ments," , 6

Danish repor ts to th e United Nations adm itted readily that ec onom ic and social cond i­

t ions in Greenland did not equal th ose in D enmark. In th e last annual report on Greenland

as a non-self-governing territory, th e econom ic policy o f th e Danish Government was

described as follows :

"Th e cu rrent view is that Gr eenland is a less prosperous part of th e Realm and must

be aided by the rest of th e count ry. The main object is to raise the living standards

materially and to crea te such con ditions as would inc rease produ cti vlty.?"

The re port ac know ledged, despite th e abolition of th e trade monopoly and iso lat ion , th at

"( m jost of th e com mercial and productive act ivi tie s . .. are st ill o pe rate d by th e go vern­

m ent" and th at th e Gove r nment was "vir tua lly th e so le em ploye r,"!'

As far as social co ndi t ions are concerned, th e report also stat ed th at :

"(s)ocial problem s affecting the re lationship between Gr eenland er s and Danes con ­

sist chiefly of questions of equality of treatm ent in legal and economic matters.. . .

In the econom ic field, wage policies aim to achieve condit ions in which Gr eenl and

wage earners shall , as far as pos sible, atta in a standard of liVing equal to that of their

counterpar ts in Denmark .''' 29

126 In Th ird part , C, paragraph 5 , of Resolution 742 (VIII) .

127 No n-Self-Govern ingTe rr ito r ies , supra note 33 , p. 269 .

128 Non-Self-Govern ingTerr ito r ies , supra note 33, pp . 269 and 274.

129 Non-Self-Govern ing Terr ito r ies, supranot e 33 , p. 27 3
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In addition to th e admission that fuJI equality between wag e earners of th e two parties was

not feasible, a further comparison of statistic al figur es released for Greenland and those

availabl e for Denmark , as well as of those concerning unequal salaries for Greenlanders

and Dan es in Greenland ,"0would have rev ealed dramatic differen ces between the two

countries.

Despite th e presen ce of th ese disparate economic and social factors whi ch should

have indicated inevitable problems of ach ieving an actual integration on equal footing, GA

Resolution 849 (IX) approved the int egration move without reservation.

15. Educational Advancement

Article 7P of th e Charter stipulated th e duty of administering powers to promote educa­

tion in the non-self-governing territories . Not directly referred to in the lists of factors, the

education requirement is closely related to , if not a prerequisite for, th e terms "informed . . .

processes" and "due knowledge" used in describing factors like "opinion of th e populat ion"

and "polit ical advancement".

Dan ish exp lanations and repo r ts to th e Un ited Nations showed clearly that th e educa­

tional situat ion in Greenland was far behind that in Denmark. A Danish diplomat obser ved

in a 195"0 meeting of the Committee on Information that "the standard of gen eral edu­

cation" in Greenl and was less than satisfacto ry. He add ed that "in 1949 of a total of 207

Greenlanders st udying in Denmark, none had tak en th e full univ ersity course". It was th e

hope of his Government that :

"that situat ion would improve and that a larger number of Greenland ers would receive

higher education enabling them to occupy leading positions in their own country."!"

In light of th e legal changes being introduced, as noted abov e, the lack of Gr eenlandic law ­

yers is not an unimportant co nsideration . In the 195" 3 annual report, re cognizing that "the

scope and quality of education is not uniform", Danish policy was still focusing on th e same

obj ective :

"Denmark has considered it to be one of her most important objects to impart such

cultural and techn ical knowl edge which will enable the population to participate to

an increasing degree in the economic and technical development of Greenland ."' "

Interestingly, it looks as if th e remarks on econom ic , social and educational conditions in

Greenland were prepared by other officials than those providing th e political information .

The former confir me d that th e situation was still unsatisfactory for popular participation in

130 Non-Self-Govern ing Territories, supra note 33, p. 274.

131 UN documentA/C.H /SR.I5, pp. 5-6 .

132 Non -Seif-GoverningTerritories, supra note 33, p. 276.



Gudmundur A!fredsson

key sectors of th e society, while the latter kept saying that all th e factors had been fulfilled

and that th e Greenlanders had freely expres sed their informed and democratic political

opinion . Th e "arbitrators" who produced GA Resolution 849 (IX) apparently conside red

th ese discr epancies insignificant .

I6. Other Factors

Gen eral Assembly Resolutions 1)6 7 (VI) , 648 (VII) and 742 (VIII) listed geographi cal,

ethnic and cult ural considerations among the factors affecting cases involving integrat ion,

including separation by sea , as well as ethnic and cultural conside ratio ns , including differ­

ent race , language, religion, and distinct cu ltural heritage , interests or aspirations.

Greenland is geographically far away and overseas from Denmark and distances

have affected and will necessar ily continue to affect th e relations between Nuuk and

Copenhagen. The Inuit , notwithstanding a certain am ount of sexual interaction, are raciall y

different from the Danes.Th e cult ura l heritage of th e Inuit, notwithstanding imposit ion s by

Denmark, is fundamentally different and distinct from Dani sh traditions.

These distin ct ion s existe d in ' 91)3, and they hold true today. In a conte m porary book

by Schultz-Lor entzen, edite d and published in 191)' by the Danish Prime Minister's Office,

it was observed :

"When speaking about the Greenlandi c people, it is not just a geographical denota ­

tion comprising the groups of human beings who have their home on the coasts of

Greenland .They are a people in the actual meaning , a national unit. They have their

own language, independent of their closest sur roundings. They have their own his­

tor y going back thousands of years, a history which is difficult to tr ace. They have

a way of life which has been developed in a victorious fight against the hard, arctic

conditions. They have a tradition , inherited from ancestors, a tradition which can

not only be remembered and record ed, but one which is a web of threads which

penetrate the mind and determine customs and ways of thinkin g".

The author went on to say that the encounter with th e white man had not led to th e aban­

doning of the primitive charact eristics of the Greenlanders . ' I I

Th e presen ce of these factors, as well as practically all the others enume rate d in

the Charter and in the three lists of factors, did not prevent th e Gen eral Assembly in

Resolution 849 (IX) from approving the integration of Greenland into Denmark. This

gives good reason for th e application of multiple grounds for challenging a de cision wh ich

is contrary to substant ive and procedural regulations , contains essential errors, and is mani­

festl y unjust and unreasonable .

133 C.W. Schultz-Lor entzen , Det 8ronlandske J olk 08 Jolk esind, Copenhagen : The Prime
Minister's Office, ' 91) 1 , p. I .



3 - Greenland under Chapter XI ifthe United Nations Charter

I 7. New Evidence

With the "tribunal" in existence and still dealing with quest ions concerning non-self-govern­

ing territories and with the party requesting revision not being at fault for not submitting

the information, new evidence can be brought to the att ention of the tribunal if the eviden ce

discovered is "of such a nature that it would have produced a change in the tribunal's views

had it known thereof." l4 Th e evidence presented by Denmark to the Gen eral Assembl y of

many of the item s mentioned above was not only unilateral and insufficient but also mislead­

ing and even fraudulent, and there is good reason to believe that th e introduction of more

impartial and com plete evidence would have had a decisive influence on the award.

New Legal Developments

The law of political decolonization had in 19H alr eady been evolved through the UN

Charter, gen eral and specific Gen eral Assembly resolutions and a limited amount of State

practice. Since then, it has taken on a more consolidated and definitive form, establishing

beyond dispute th e r ight of overseas colonial enti ties to externa l self-de ter mination and the

compe te nce of the Assembly to determine when such a situation aris es. GA Resolutions

Ip 4- (XV) and 1HI (XV) and com mon Article 1 of the two International Human Rights

Covenants come to mind as good examples of codification of these practices. If the

Greenland case were to app ear before the Int ernational Court of Justice or to reappear on

the agenda of the General Assembly, it is quite possibl e to maintain that Greenland 's status

could be revisit ed, on both the basis of the law at that tim e, which has only been strength­

ened since, and new law.

Du ring a 1980 meeting in the Human Rights Committee under the International

Covenant on Polit ical and Civil Rights , qu estions were thus raised conce rning "the political

maturity of the peopl e of Greenland at the time of th e referendum", referring to th e 1979

referendum about the introduction of home rule . Denmark was also asked for clarifica ­

tions about her "general policy .. . on the qu estion of self-determination". In a report to the

Committee, whi ch form ed the basis for th e discussion, Denmark had emphasized th e con­

sti tutional integration of 1953 and GA Resolution 84-9 (IX) . In describing the 1979 hom e

rul e arrangem ents, Denmark in her State report had stated that:

"a condition of overriding importance for this system is the continued existence of

national unity, which has the legal consequence that Danish constitutional rul es and

principles shall in their entirety continue to apply also in Greenland".

A Danish representative further mentioned that, "as far as th e independence of Greenland

was concerned , the decision of th e unity of th e realm had never been contested.''' H

134- Carlston, supra note 63, p. 232.

13) UN documents CCPR /CII /Add . 19, pp. 2-3, and Add.r r , pp.3 2-H and Press Release

HRI201 1,Pp·2-3 ·
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Indicative of Dani sh attitudes to self-determination for the Greenlanders may be th e

fact that, in her reports over the years to the Human Rights Committee, the portion on

Greenland has been dealt with und er both Articles I and 27 of the Covenant, about the

right of self-determination and minority rights. Th e ambiguities persist . When Denmark

ratifi ed the Framework Convention for th e protection of National Minorities, it did not list

the Greenlanders, neither in Greenland nor those in Denmark proper, as a minority for th e

purposes of that treaty. ' ) 6

The pr eference of the Danish Government is clearly to treat th e Grccnlandcrs, or the

Inuit, as an indig enous people in Denmark. Th is was express ly the purpose of its rat ifica­

tion of ILO Conv ention No. 169 conce rn ing Indigen ous and Tr ibal Peoples in Indep endent

Countries. Indigenous rights, how ever, are relevan t only as long as Greenland re mains

und er Dani sh jurisdiction . Th e Greenlanders as a peopl e can of cour se also const itute an

indigenous people, but they do not need protection as an indigenous group if and when

they are th e majority in a count ry of their own. Recognition as a peopl e, with full cont ro l

over their own affair s, is obviously the best method of ensur ing continued identity, dign ity,

equal worth and quality ofl ife. As to providing assistance and showing solidarity with othe r

indigenous peoples, the Gr eenlanders are in a better po sition to accom plish that as a fully­

fledged people .

It is argued that the Grecnlandic people has a number of options which they can claim

and exerc ise, now or later, based on a free and informe d choice, for themselves and by

themselves:

a) Indep endent, sovereign State, in charge of internal and extern al matters, with full

m embership in international and regional organ izations.

b) Sovere ign State in personal union with the Danish Crown . Such an arrangement could

br ing abo ut Greenl and ic membership in international and regional organizations and

com pe te nces in forei gn affairs , but th e det ails of the rel ationship and any division of

labor, as well as means of amendment and termination, depend on th e deal mad e by

th e parties.

c) Free association or commonwealth with Denmark (or another State ) . In th e UN list ­

ing of minimum options which should be made available to colonial countr ies and

peoples, free association is a middle station between ind ependence and integration. It

can lead to a variety of arrangem ents, including membership in selected international

and regional organizations, hut the people concerned maintains the right of external

self-dete r mination .

d) Integration into Denmark as the administe r ing power (or into ano the r country) . Ifall

the substantive and procedural regulations are follow ed, the chance s are that the inte­

gration will be seen as final.

e) Fed eration means the coming together of two or more entities for the creation of a

fed eral Stat e wh ere fed eral institutions are shared and where a number of joint powers

136 See the websit e of the Council of Euro pe at "www.coe.int" for the Danish declaration, the
state report, and the comments of Advisory Committee and of the Coun cil of Ministers.
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exist , while provinces maintain significant contro l over local affairs. Fed er ation is

between equals whil e expande d self-government essentially indicates that a district

or a group is sub sidiary to a central government. And

f) Expanded self-government, within Denmark , comes with any number of possible

var iations in terms of both additional institutions and delegated powers or fun ctions,

including the judiciary, police , natural resources, certain limited for eign dealings,

etc . , but such self-government is basically granted to minorities and indigenous peo ­

ples within and as part of ind ep endent States.

Concluding Observations

Many legal arguments have now been presented, drawing on elem ents in the history of

Dani sh consti tutional law developments and in the work of th e Uni ted Nations. Th ese ele­

ments confirm that the Greenl and ers are a peopl e under public inte rnational law whose

colonial status has never been brought to a pr oper end . A peopl e living in an overseas

colonial possession has the right of extern al self-determination . On the other side, the

Greenlanders are not a minority or an indige nous people within Denmark. Other research

pr esented in th is book and especially in the book called "Sourc es to the History of Th e

Faroe Islands and Gr eenland" (In Dani sh: "Kilder til Fcereernes 0B Grenla nds historie") abo ut

Dani sh policy towards not only Greenl and but also the Faroe Islands supports the same

conclusions .

A summing up of the arguments presented above constitutes, ind eed, a long list .

Th e Greenl and ic requests after World War Two for increas ed self-govern me nt and better

living conditions were no t aime d at and did not necessitate full integration into Denmark .

Denmark initiated and pu shed through the constit utional ame ndme nt providing for the

integration of Gr eenland . Denmark's motivation, according to all indi cat ions and with

mu ch foresight, was to hold on to Gr eenl and in an era of political decolonization and to

circ um vent UN sup ervision of Greenl and as a no n-self-govern ing terri tory under Chapter

XI of th e Charter.

Despite th e fact that a referendum and parliamentar y elections were required for the

enactme nt of th e consti tut ional amendments in Denmark proper, a referendum was not

held in Greenland. The Greenlanders did not have re presentatives in the Parliament when

the ame ndme nts were approved .Th e Provincial Council of Greenl and, to whi ch the Dani sh

Government referred the int egration qu estion in 19 .P, was, acco rd ing to Dani sh legisla­

tion whi ch dictated the Council' s composition and compe te nce , neither expected nor enti­

tled to consider issues of a const it utional nature. Members of the Counc il had not been

authorized by their constitue nts to approve a change in the country's constitutional and

int ernational status.The Danish Governor was the Council's chair man .

In 1952, Greenl and and Denmark were far from being equal partners. The politi­

cal, economic , social and educat ional situation was far less advanced than in Denmark.

Th ere were no political parties in Greenland .There were no Gr eenlandic lawyers, and the

Provincial Council did not receive impartial expe r t advice on the constitutional and inter-
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national implications of integration . Th e inhabitants of East and North Gr eenland, who

were not represented in th e Provincial Council, had no say in th e integration process .The

only choice granted to th e Greenlanders was between status qu o as a colony and integra­

tion as a province. No other options, such as ind ep endence and free association, were ever

mad e available .

Finally, it is contended that, whil e th e Gen eral Assembly in Resolution 84-9 (IX) had

th e compe te nce to remove Greenland from its list of non-self-governing territories, it did

not have th e power to approve th e final integration of Greenland into Denmark becaus e

this was an issue involving a potential dispute between two parties and becaus e on e of

th e parties was not properly represented in th e Assembly. Even if th e co mpete nce of th e

Gen eral Assembly to approve an integration move of this kind were recognized, there are

in th e instant case ample reasons to revisit th e deci sion of th e Assembly. Th e dispute con ­

tinues.



4 - The Status of the Greenlandic
Inuit

Are the Greenlandic Inuita People, an Indigenous People,
a Minority or a Nation? A Practical, Philosophical and
Conceptual Investigation '

Mininnguaq Kleist

Introduction

In orde r to be able to answer th e qu est ion that headlines thi s paper, it will be necessar y

to try to define or at least narrow down th e m eanings of th e four concepts and terms:

"peo ple" , "ind igeno us peopl e", "m inority" and "nation" (all th ese concepts and terms are

un derstood in th e context of peopl es) . What is it that differenti ates them fro m each other

and in what senses are th ey alike?

In th e arena of internation al law and politics there are different definit ion s of th e

above concepts and terms. Th ese are th e definition s whi ch are perhaps th e mo st relevant

in thi s conte xt and can be th e most influential for th e lives of th e people they affect - th ey

generate different legal rights. Th ere may be othe r definition s of th ese concepts within

othe r fields such as socio logy and ethnography, but th e consequences and th e weight th ey

are given in th e field of int ernation al law and politics app ear to be secondary, even though

th e definitions you find in inte rnational law and politi cs hop efully are inspired by or origi ­

nate from th e definitions of sociology and ethnography. I write "hope fully" because th ese

I would like to thank the memb er s of the Working Group for interesting and inspir ing
discussions, and for having read earlier drafts of this paper and commenting on them :
Professor s Lauri Hannikainen , O le Esper sen and Gudmundur Alfredsson, advisor Bogi
Eliasen and our Working Group 's Secre tary, Sjurour Skaale. I would also like to thank my
close friend Allan O lsen for lingUistic and clar ifying suggestions. In spite of their help , any
errors and views found in this paper are entirely mine.

Sjurour Skaale (ed.), The RightTo National Self-Dete rmination, 95-122.
© 2004 KoninkJijke Brill NV. Printed in the Netherlands.
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two fields of scientific expertise are the ones whi ch deal intimately on a scientific level

with peopl es, indigeno us peoples, minorit ies and nation s. Ther efore these fields of scien­

tific exper tise contain a more th orough knowl edg e of thi s subjec t than the knowledge pos­

sessed in inte rnational law and politi cs, whi ch again have other objectives.

In thi s chapter I will, as the heading suggests, deal with the Greenlandic Inuit and not

so mu ch with the Faroe Island ers. The reason for thi s is that th e situation and status of the

Faroese has already been dealt with intimately in the White Book published by the Faro ese

Government in 1999 . ' There is no rea son to do the same piece of work again in th is paper.

Still , I will br ing in the case of the Faroese whenever it seems app ro priate and helpful. O ne

of th e conclusions in the White Book was that the Faroese qualify as a people und er inter­

nation al law. The Greenland ic "S elvstyrckommi ssion" ("Commission on Self- Determinat ion")

recently (March 2003) published an extensive report ' on differ ent issues conce rn ing the

development of Greenland ic soc iety, including some of the same issues dealt with in the

Faroese W hite Book . What I shall do her e is take a pra ctical, phil osophical and co nceptual

app roach to the subject of th is paper, som ething whi ch the Se1vstyrekommission does not do.

"Rigsfsellesskabet" - The Community of the Danish Kingdom

Some relevant features of the Dani sh Kingdom : within th e Danish Kingdom,

"Riaifallesskabet" , th e Gree nlandic Inui t are a dist inct group. Th ey differ fro m the ethnic

Danish majority gro up, and in th is sense th e Inuit qualify, to some exte nt, both as a mino r­

ity and an indigenous peopl e. But the realit y of the Dani sh Kingdom is a bit more compli­

cated . We have the metrop olitan state Denmark, which is situated just north of Germany

and south of both No rway and Sweden . Th e next entity of the Danish Kingdom is th e

Faroes, whi ch is situated in th e North Atlantic betw een the UK and Iceland (app rox. 1000

km northwest of Denmark). Th e last en tity of the Dani sh Kingdom is Greenland , which

is situate d between Iceland and Canada (approx . 3 0 0 0 km northwest of Denmark) , and is

geographically co nside red to be part of the North Am erican contine nt. If the territory of

the Gree nlandic Inuit was a geograp hically integral part of me tropo litan state De nmark,

the Inuit would be a minority in the traditional sense. In this hypotheti cal situation they

might need the pro tection which is offered, or given , by ILO Convention no. 169,+ in the

form of speci al protective rights. In that situation th ey would be an ind igen ous min ority

wh o would need protecti ve measures.

But the actual situation of the Greenlandic Inuit and the Faroese is that they form a

vast majority in th eir own, in many respects, seclude d territories. In Gree nland there is

"Hvidboq - Om viatiae Joru dsatninaer Jo r etableririq <if en suveran Jaresk stat." Fa-roer ncs
Landsstyre, Tor shavn, 199 9 .

3 Selvstyrekommissionen: "Betanknina <ifaivet <if Selvstyrekommissionen", March 2003 , Greenland
Hom e Rule.

4 The International Labour O rganization Conventio n no. I 69 will be explained and exam­
ined in the following.
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a "seeming&, well junctioning se!f-government" ,' as Lauri Hannikainen puts it . Th e same is th e

case forThe Faroes. In both Greenland and Th e Faro es dem ocratic principl es are utilized in

find ing th eir own political lead ership. Th erefore, in th e case of Gr eenland, wh en it com es

to interna l matters whi ch need political acti on , it is today a dubiou s proj ect to argue for

spe cial protect ive indigenous r igh ts, in order to avoid inju stices comm itted again st th e

Gr eenl andi c Inuit , because forma lly, in many areas, th ey are th e peop le in power. In int ernal

Faro ese matters, the Faroese do not need special protecti ve minority r ights eithe r, in order

to avoid injustices. Still , Denmark has some authority within internal Greenl andi c and

int ernal Faroese matters, mainly th rough th e financial contr ibutions (block grant) given to

th e tw o smaller econo m ics.

Th e protectiv e measur es may have been need ed earl ier, wh en dem ocr acy was not th e

ruling pr inciple in the respective island s. But this is not really th e case anymore .Though as

mention ed above, there may be exce ptions to political are as wh ere Denmark still ho lds the

authority - direc tly or ind irectl y.

General remarks

Th e peopl e of a sovereign state are constitute d by th e indi vidu als who possess citizenship

in that state. Within th e body of the peo ple , there may be smaller or larger groups of indi ­

viduals who do not identify with th e sovereign state th ey live in and th e peopl e of that state,

even th ough they th em selves are citizens of thi s particu lar country. Some of th ese groups

may be indige nous peopl e wh o only identify with th eir own often smaller group and th e

par tic ular piece of territory th ey inhabi t. Th e indigen ou s peopl e may often view th e rest

of th e population of th e count ry as intruders and often also as oppressors. An indigenous

peopl e may have aspiration s to create its ow n sovereign sta te .

Another group with in th e larger body of th e peop le may be minorities. They may

both identify with th em selves and th e larger body of th e peopl e, or only with themsel ves.

In most cases , minorities are citizens of th e country th ey inhabit .

Th e peop le of a sovereign sta te are either th e (dominant) majority or th e whole popu­

lation . Th e people hold th e dominant position in th e sovereign state. In different conv en­

tion s it is formulated that peopl es have a formal rig ht of self-deter mination.

Sovereign statehood entails cit izenship. If Greenland and The Faroes becam e sover­

eign states, the peo ples of th ese islands would become th e citizens of th ese new states. As

th e situation is today they are citizens of Denmark.

Sovereign states are members of th e UN and they are th e core or "full-fledged" sub ­

jects of int ernational law. They have a voice in the UN Gen eral Assembly. Indigenous peo ­

ples and min orities do not have any formal voice in th e UN Gen eral Assembly.

) Lauri Hannikainen : "The Status of Minorities, Indigenous Peoples and Immigrant and ref­
ugee Gro ups In Four Nordic States". Offprint from the Nordic Journal Int ernational Law,
vol. 6 ) , 1996 , p. 6 .
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A fundamental pr incip le in the international community is that all sovereign states

are legall y equal. Even th ough thi s may not be all true in reality, it is an important formal

right proclaimed in the UN Charter. A sovere ign state is not formally under th e sovereignty

of another state, and states are not allowed to interfere in othe r sovere ign states' inte rnal

matters.

On th e inte rn at ional scen e there are many areas of int erest where sovereign stat es are

the only appropriate agents and enti tie s, and as a conseque nce there are many internat ional

orga nisations, viz . the UN, NATO, th e EU etc . , wh ere only sovereign states are allowed

as members. If Gr eenland and Th e Faroes becam e sovereign state s th ey would be able to

becom e m embers of these organisations and pursue their intere sts within them .

The Categorizations

"Indigenous peoples"

Rodolfo Stavenhagen writes: "if the word "indigenous" rifers to "origins", all hum an beings are

ind igenous in some way. However, in the socioloqical and political vocabulary (and ever more '?ften in

the juridical usage as well) , the term "indigenous"is employ ed as a riference to group s if the popula ­

tion that occupy a determined position in society as a result ifspec!fic historical developments."And

he continues "One cannot deny the colonial roots if the present concept if"indigenous.,,6

Th e indigenous peoples around the world count approximately 300 mill ion peopl e'

spread all over the globe . The NG O -organization IWGIA (Internation al Work Group for

Indig enous Affairs - co -operates with the UN) rep orts on its hom ep age' that at least 3,0

milli on peopl e worldwide are considered to be indigenous, and accord ing to IWGIA the

indigenous peopl es are divid ed into at least ,000 peoples.

The term "indigen ous peopl es" cover s wid ely peoples with indeed very different cul­

tu res, rel igion s and langu ages etc . Indigenous peoples are always closely connec te d to a

particular area or piece of land .Th ey are considered to be the peopl es that originally inhab­

ited a cer tain particula r territory, a cer tain particular co unt ry and / or a part of th e world ,

before immigrants from other parts of th e world came and gradually became th e dominant

peopl e, thereby th reatening the indigenous peopl es' cult ure and land rights. In the cre ation

of modern states around the world the indigenous peoples ofte n becam e marginali zed , and

in many cases they have even been force d to move from their orig inal land .

6 Article by Rodol fo Stavenhagen : "Indigenou s Rights: Some Conceptual Problems" pp.
14-1, in WJ. Assies and A.J. Hoekema (ed) :"Indigenous Peoples' Experie nces with Self­
Government", IWGIA Document no. 76 , Copenhagen, 1994 . Stavenhagen is working
from El Colegio de Mexico and Institu to Interameri cano de Derechos Hum anos, Cuidad
de Mexico, Mexico.

7 Source United Nations - www.un .dk (as of 2002-2003) .

8 ww w.iwgia.org (as of 200 2-2 0 0 3) . IWGIA is an independent international memb ership
organization staffed by specialists and advisors on indigenou s affairs.



4 - Are the Greenlandic Inuit a People, an Indigenous People, a Minority, or a Nation? 99

Nego tiating in present time with th e "ne w" dominant group in the country some

ind igen ou s peopl es have reached fairly goo d results , bu t mostl y ind igeno us peopl es still

str uggle for recog nition . The historical developments (polit ically, culturally, econom ically,

lingui stically e tc .) of the different indigeno us peoples have diffe red a lot. Today, some live a

modern (western) life in big multicultural cit ies and oth ers may still be nom adic or hunters

etc. But th e com mo n denomi nato r is ofte n th e strongly kept connection to th eir old cul­

tur e, and a special relation to th e land . Europea n co lonialism has been on e of th e gre ate st

sources of the above -me ntioned sit uatio ns in the Americas, Africa , Oceania and Asia.

Even th ough th e abo ve might seem like a wide de finition of indi gen ou s peopl e, it

is ju st an introduction to th e top ic. Th ere is no authoritative definition of this conce pt or

term wh ich eve rybo dy explicitly would acce pt . Still, th er e are some atte m pts to describe

indi gen ou s peopl e whi ch are very widely acce pte d and th ese are th e ones which I will

pr esent here . Both th e UN and IWGIA point at th e definition used in International Labour

Organization (ILO) Convention no. 169 from 1989 and th e almost same sounding defini ­

tion form ulate d by Special Rapporteu r for th e Sub -Commission ,' Jose Martinez Cobo, in

th e "Study of th e Pr oblem of Discrimination Against Ind igen ou s Population s.":"

ILO Co nvent ion no. 169 concerni ng Indigen ou s and Tr ibal Peopl es in Indep endent

Co untr ies , 1989, defin es in Ar ticl e 1 th e objec ts of th e Co nvention:

"Ar ticle 1

I . This Convention applies to :

(a) tr ibal peoples in independent countr ies whose social, cultural and economic

conditions distinguish them from othe r sections of the national community,

and whose status is regulated wholly or parti ally by their own customs or tra­

ditions or by special laws or regulat ions;

(b) peoples in independent countries who are regarded as indigenous on account

of their descent from the populations which inhabited the country, or a geo ­

graphical region to which the country belongs, at the time of conquest or colo­

nization or the establishment of present state boundaries and who, irrespecti ve

of their legal status, retain some or all of their own social, economic, cultural

and polit ical institutions.

2. Self-identification as indigenous or tribal shall be regarded as a fundamental cri­

ter ion for determining the gro ups to which the pr ovisions Conventio n apply.

9 The UN Sub-Co mmission on Prevent ion of Discr imination and Protect ion of Minorities.

10 Jose Martinez Cobo: "Study of the Problem of Discr imination Against Indigenous
Populations", United Nations Publication, New York , 1987, (E/ CN.4/Sub. 2!I 986/7/
Add.a).
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3 . The use of the term peoples in this Convention shall not be constr ued as having

any implications as regards the rights which may attach to the term und er interna­

tion allaw.'" r

Note th at "self-ide ntification" as indigenous or tribal is regarded as a fundam ental cr ite r ion

for being indigen ous (or tribal) .

Denmark has ratified ILO Con vention no . 169 and it is applicable to th e Inu it in

Gr eenland . "Denmark does not consider the Faroese people neither as an indig enous or a tribal

people.":' Th e working definition formulated by Jose Martinez Cobo, in th e rep ort: "Study

of th e Problem of Discr imination Again st Indigen ou s Populations" I states: "Indigenous com­

munities, peoples and nations are th ose which, having a historical continuity with pre-in vasion and

pre-colonial societies that developed on th eir territories, consider themselves distinct]rom other sectors

if the societies now prevailing in those territ ories, or par ts if them. They f orm at present non- domi­

nant sectors ifsociety and are determined to preserve, develop and transmit tofuture generations th eir

ancestral terr itor ies, and their ethnic identi ty, as the basis if their conti nued existence as peoples, in

accordance with their own cultural patt erns, social insti tu tions and legal systems.""

Th e term "a historical continu ity" is key to th e definition of indigenous peop les. Th e

historical continuity mu st be of an exte nde d period of time whi ch reach es into th e present,

and consists of one or more of th e followi ng factors:

I ) O ccupation of ancestral land s (or at least part of th em) ;

2) Common ancestry with th e orig inal occupants of these lands ;

3) Culture in gen eral, or in specific manifestation s;

4-) Language;

5) Residen ce in ce r tain parts of th e country, or in certain regions of th e world ;

6) Other relevant factors.

Jose Martinez Cobo also regards "self-identi ficat ion" as an important part of his working

definition of indigenous peoples. An indivi du al person is one wh o bel ongs to a given indig­

eno us peopl e through sel f-ide ntification as indigen ou s (group consciousness ), and is rec­

ogni zed and acce pte d by th e group as on e of its members (acceptance by th e gro up) . This

pr eserves for th ese communities the sovereig n right and power to de cide who belongs to

them, without exte rnal int erferen ce."

I I International Labour Organization , Convention NO. 169, Indigenous and Tribal Peopl es
Convention, 1989.

12 Laur i Hannikainen : "The Status of Minorities, Indigenou s Peopl es and Immigrant and ref­
ugee Groups In Four Nordic States". Offprint from the Nordic Journal Intern ational Law,

vol. 65 ,1996, P: 63 .

13 This is a working definition and not an official UN authorized definition, even thou gh the
UN in some cases may use it unofficially and non -bindin gly.

'4- "Study of the Problem of Discrimination Against Indigenous Populations"pp. 29, paragraph 379 .

15 The presentation of the relevant parts of Jose Mar tinez Cobos' report is to some extent
directly taken from the UN's and IWGI A's hom epages.
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Self-identification is also one of th e elements that th e UN points at whe n trying

to define indi gen ou s peopl es. O ther important eleme nts are language and geographical

area. 16

It is not un problemat ic to talk abo ut definition s of indigen ou s peoples. Tapan Bose

wr ites: " The Dreift Universal Declaration on the Righ ts rif th e ind igenous Peoples prepared by th e

Working Group, which had been set up by the UN to work on this subject , does not include a difinition

rif indigenous peoples or populat ions.This omission has been justifi ed by the Chairperson - Rapporteur

rif the Working Group, Erica-Irene Daes - on the g round th at "historically, indigenous peoples have sl!!­
fe red,jrom difini tions imp osed by others'land as a result , in certa in countr ies many indigenous peoples

have been declassified.( . . .) (EI CN.4 I Stib.2 I AC.4 1 1995 13, page 3).'" 7

Er ica- Irene Daes does not believe that a universal definition of th e concept "indig­

enous" can be formulated , but on the o ther hand she recogn izes that th er e are a number

of fact ors whi ch can be m ention ed wh en attempting to develop an und erstanding of thi s

concept . In different re gions and nation al conte xts th ese fact ors are present to a greater or

lesser degree .These fact ors sho uld only be viewed as gen eral guide lines:

"a. priority in time, with respect to the occupation and use rifa specific territory;

b. the voluntary perpetuation rif cultu ral distinctiveness, which may include th e aspects rif
language, social organization, religion and spiritual values, modes rif production, laws

and institutions;

c. se!fidentifi cation, as well as recogn ition by other groups . . . as a distinct collect ivity ;

and

d. an experience rif subj ugation, marginalization, dispossession, exclusion, or discrimina­

tion, whether or not these conditions persist:" 8

O ne may add as a comment , as Lauri Hannikainen does, that (to some exte nt) indigeno us

peopl es are " tendanqered peoples', i .e. th eir survival as separate peoples is uncertain ."'9 But in th e

. 6 The www.un. dk homepage (as of 2002 -2003 ) .

17 Tapan Bose : "Definitions and Delimitation of the Indigenous Peopl es of Asia", publi shed in
IWGIA Document no. 80 , 1996 . Also to be found on ww w.iwgia.org (as of 2002 -2 00 3) .

Note that the reference in brackets at the end of th e text is a reference to a UN docum ent.
Tapan Bose is the Secretar y of the organization "Th e Other Media" in Delhi . He is a leading
hum an rights activist, film-m aker and author.

18 Tony Simpson: "Indigenous Heritage and Self-Dete r mination", Docum ent IWGIA No. 86,

Copenhagen , 1997, p. 23.The text piece is taken from a paper Erica Irene Daes presented
at Suva, Fiji, 19 96 on the "Pacific Workshop on the Unit ed Nations Draft Declaration on
the Right s of Indigenous Peopl es". Both the "Principles and Guid elines for the Protection
of the Herita ge of Indigenous Peoples" elabor ated by Dr. Er ica-Irene Daes and the "Draft
Declarat ion as Agreed upon by the Member s of the Unit ed Nations Wor king Group on
Indigenous Popula tions at its Eleventh Session" can be found in Simpson .

' 9 Lauri Hann ikainen: "The Status of Minorities, Indigenous Peopl es and Immigrant and ref­
ugee Gro ups In Fou r Nordic States" . Offpr int from the No rdic Journal International Law,

vol. 65 , 1996, p. 3 .
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case of the Inuit of Greenland , who are und er the sovereignty of Denmark, they 'jorm an

overwhelmingly majority of the population of Greenland and exercise a seemingly well-junctioning

se!fgovernment. "' o With approximately 5° .000 Greenlandic Inuit this particular people is

not likely to become extinct.

"Minorities"

Rodolfo Stavenhagen writes: "The notion of min ority can be taken in its numerical sense, as a

population whose number is"il!ferior to the majority.''Assuming that we live in a time where"maj orities"

govern (thi s being the founding idea ofdemocracy) the identification ofone or another ethnic group

as a "minoritv'l would put them in a permanently disadvantaged situation in relation to the "major­

ity,"particularly when that majority controls the state apparatus. The notion ofminority can also be

understood in a sociological sense, as a marginalized, discriminated, excluded or disadvantaged group,

independently of it s demograph ic weight. (1 do not rifer here to priv ileged or "dominant minorities"

which generally do not need special instrumentsfor the juridical protection)."" (The last com me nt

in brackets is not mine but Stavenhagen's. I found it important to include it here) .

Lauri Hannikainen writes : "By the term 'minoritiesthe international communi ty has under­

stood such national, ethnic, religious and linguistic groups which (1) d!fJerfrom the rest ofthe popula­

tion , (2) are numerically il!ferior to the leading nationality or nationalities, (3) are in a non -dominant

pOSition, (4) have a mutual sense ofsolidarity, (5) are well-establi shed, including having deep roots in

their country ofresidence and, according to the leading view; their members are citizens oftheir coun­

try of residence. The residence offifiy y ears has not been considered to be enough, but a hundred y ears

has been regarded as srifficient . International law grants certain basic minority rights to the members

ofminorities and basic protection to minorities as collective entities,"?'

And Hannikainen continues: "In the Nordic States the prevailing view has been that only

persons belonging to well-establi shed minor ity group s can have international minority rights, but there

have been cases displaying reluctanc e even to recognize this"?

Hannikainen adds, that und er th e Organization for Security and Cooperation in

Euro pe (OSCE), "[t)he term 'national minority' means such minorities which are well-established

and clearly conscious oftheir status as a separate group ; apparently their members must be citi zens of

the State where they live . These instruments appear to want to corifine minority rights to unquestion­

ably well-establi shed minorities,"?

The High Commissioner on National Minorities of the OSCE, Max van der Stoel,

stated at the OSCE Minorities Seminar in Warsaw, [994: "(, . .) 1 won 't qJferyou [a defini-

20 Ibid. p. 6.

21 Rodolfo Stavenhagen : "Indigenous Rights : Some Conceptual Problems" pp. 2 I .

22 Lauri Hannikainen: "The Status of Minorities, Indigenous Peoples and Immigrant and ref­
ugee Groups In Four Nordic States". Offprint from the Nordic Journal International Law,
vol. 65, [996, p. 3 .

23 Ibid. p. 5.

24 Ibid. p. 13.
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tion] ifmy own. I would note, however, that the existence ifa minority is a question iffact and not

ifdifini tion.ln this connection, 1 would like to quote the Copenhagen Document if1990 which (. . .)

states that 'To belong to a national minority is a matter ifa person's individual choice.' ( .. .) 1 would

dare to say that 1 know a minority when 1 see one. First ifall , a minority is a group with lingui stic,

ethnic or cultural characteristics, which distinguishes it from the majority. Secondly, a minority is a

group which usually not only seeks to mainta in its identi ty but also tries to gi ve stronger expression

to that identity. ""

Th e High Commissioner's words are without legal consequence s for minorities, but

they are not without a certain weight, co ming from a leading expe r t on minority rights

with a formal status in one of the larger Euro pean governmental organizations.

In th e Council of the Europ ean Bureau of Lesser-used Languages Greenland and Th e

Faro es are not represented as linguistic minorit ies in Denmark. Even though their popu­

lations are small , and thus only a few peopl e speak Greenl and ic and Faroese , they do not

qualify, because th ey have both chosen to stay outside the EC/ EU.

Still , the Greenlandic Inuit and Faroese people living permanently in the metropoli­

tan state of Denmark form minorities. Th ere are approximate ly 10 .000 Inuit and 11) .000

Faroese living permanently in Denmark. ' 6 Ethnica lly and cultura lly they differ from the

Danish population ; they are numerically inferior to the leading nat ionality; they are in a

non-dominant position; they have a mutual sense ofso lidar ity (th ere are several Greenland ic

Co mm unity Houses and Faroese Community Houses to be found in Denmark wh ere

people meet each other, as well as several social clubs formed all over Denmark) ; many of

the Greenlandic Inuit and Faroese peopl e living in Denmark have deep roots in Denmark.

They may have been born and raised in Denmark, married to a Dane, have childre n who

have been born and raised in Denmark . Th ey cannot read ily move to either Gr eenland or

Th e Faroes. It goes without saying that both groups are cit izens of Denmark.

Th e only cr ite r ion for min orities which the Greenlandic Inuit living in Denmark do

not seem to meet is in the per iod of tim e in whi ch th ey formed a well- established group in

Denmark (of course, this dep ends on where you place the line of demarcation when con­

sidering tim e) . Th e Faroese in Denmark have been a well -establi shed group in Denmark

for more than a century. The two minorities need the basic min ority rights and the basic

protection of minorities as coll ecti ve entities . Th ose rights and instruments are something

espec ially the Inuit in Denmark are in need of. Many Inuit in Denmark constitute parts of

the lowest social segme nt in Denmark, and thus live und er very poor living cond itions.

"Peoples"

In the UN Int ernational Covenant on Civil and Political Rights , adopted in 1966, the first

two paragraphs ofArticle I read as follow s:

21) See the OSCE hom epage: www.osce.org (as of 2002 -2003) .

26 The number s can differ according to how you define the Greenlandi c Inuit and the Faroe
Islander s.
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I. All peopl es have th e r ight of self-determ ination . By virtue of that r ight th ey freely

de term ine th eir political stat us and fre ely pursue th eir econom ic, socia l and cultura l

development .

2 . All peop les may, for their own ends , free ly dispose of th eir natural wealth and

resou rces wi thout prejudice to any ob ligations ar ising out of int ernation al coopera ­

tion , based up on the principle of mutual ben efit, and intern atio nal law. In no case may

a peopl e be deprived of its own m eans of subsiste nce.

Rodo lfo Stavenhagen 's com ment to the above is: "Article I cj" the international conventions is

clear:"All peoples have the riBht to self- determination . . . .''The int ernational human riBhts system is

supported by t wo pillars: individual riBhts and peoples' riqh ts. However.Tor reasons already discussed

the concept cj""peoples' riqhts" has been Biven less att enti on than that !!I individual human riqht s.

Qy ite qften the notion cj""people" is quite simply equated with that cj""nation" (do we not speak !!I
"United Nations'?) which in turn is conlounded with the stat e. (States have a seat in th e UN) . Stat es

are very j ealous in claiminq all sorts cj" riBhtsf or themselves (sovereiqnty, equality, non-interventi on,

territ orial int eqrity)."'7

After rea ding Rod olfo Stavenhage n's cr it ical com me nt one just need s to look back at

ILO Co nvention No. 16 9 in order to rea lize that he is not com pletely wrong. It says:

"3 . The use cj" th e term peoples in th is Convention shall not be construed as havinq any impli ca­

tions as reqards the riBhts which may attach to th e term under international law."

Thi s means that so-called indigenous peopl es are not granted the same right s accord­

ing to int ernat ion al law (e .g. th e Human Rights Co vena nt) as a consequence of thi s par­

ticul ar convention . They do not qu alify legally as a full-fledged peo ple on the inte rnational

po lit ical and juridical scene through th e ILO Co nvention, and th ey are ce r tainly not full­

fledged subjects under int ernation al law. O ne of th e reasons why is th at they do not hold

th e power of th eir co untries - th ey are not th e people of a separate sovere ign state . Th ey

have been called th e same as peopl es, but without any of th e legal consequence linked to

thi s.There has been a need to emphasize that . . .and thi s "need" has not be en one felt by th e

ind igen ou s peopl es, for sure. Thi s is embarrassing for the "full -fledged peopl es" - to put it

mildly. 28

Stave nhagen continues: "International practice accords th e riBht to self- determination to the

peoples cj"colonized territories but not to min oriti es. lndiqenous peoples have Bood arBuments to show

that they are or have been colonized. For th is reason they demand that they be considered "peoples/and

claim the riBht to self- determination ."'·

27 Rodolfo Stavenhagen: "Indigenous Right s: Some Conceptual Problems" p. 23 .

28 The indigenous peoples are obviously not inte rested in having their polit ical and legal
status impaired or having their rights limited in any way. O n the other hand , the full­
fledged peoples (those who hold state power) have an interest in that being the case,
because they stand to lose author ity, land and its resour ces, if the indigenous peoples
obtain full political and legal rights.

29 Ibid. p. 23 .
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Even though Stavenhagen beli eves that indigenous peoples sho uld demand to be con­

side re d as "peopl es" and through thi s, claim th e right of self-de te rm ination, this categor iza­

tion , in my humble opinion, sho uld not in any way be conside red as being a sure road for a

reali zat ion of the right of self- de te rm ination . Our Working Group 's talks with UN officials

indica te d th is point very clea rly. For example, th e Kurdish peopl e, th e Palestinian people

and th e Tibetan peopl e l o are com mo nly conside re d to be distin ct peopl es by th e world

society, yet th ey do not possess th eir own sovere ign sta te . Th ey possess only very limited

degrees of sel f-de te rmination , if any at all. This is in all three cases du e to th e given metro­

politan states . The metropolitan states exclusively decide whether or not th e above-men­

tion ed peopl es should po ssess th eir own sovere ign states .Th er e is no existing int ernational

organ whi ch can order (with any authority or muscle, so to spea k) a metropolitan state to

give or grant another people its own sovere ign state. It do es not matter wh ether or not th e

given peopl e in question are com mo nly conside re d to be a peopl e with an "s", in plural.

Furthermore, "th e right of self-det ermination" has not been defined by any authority

with which th e m etropolitan states have to comply. Do es "th e right of self-de te rmination"

entail both int ernal and exte rnal se lf-de te rm ination or only th e former?Th e decision lies

so lely in th e hands of th e metrop olitan state (still , on e can try to influen ce th e decision ) . If

Greenl and demands a higher degree of sel f-de te rmination by saying th ey have th e right to

th is through being a people, Denmark could answer (I am not saying th ey will ); you alre ady

possess a form of sel f-de term ination (Ho me Rule) and we End it to be sufficient.

No ne of th e abo ve-mention ed inte rnational governmental organizatio ns or conven­

tion s could force Denmark to change th is opinion . On top of th is, there are more ur gent

"ho t spo ts" with grave violatio ns of human r ights around th e world , wh ich demand more

attenti on from the inte rnational co mmuni ty. Bloodshed and massacres do not occur in th e

relati on ship between Greenland and Denmark, and fortunately so!

In pr esent day international law th e entit ies whi ch constitute "peoples" are the peo ­

ples who happ en to be in power of th eir own territory and through thi s being an individual

sovereign state and recogni zed by its neighb ours (and to some exte nt th e world commu­

nit y) as such." Therefore , th e Human Rights Cove nant, and other co nvent ions pr oclaiming

th e same, should be taken with a pin ch of salt. It is th e metropolitan states which decide

how far self-de te rm ination should go - th e sovere ign states possess th e rights.This may be

a cynical interpretation, but I believe it is not far from th e truth . Our UN meetings sup ­

port thi s interpretation .

30 My examples, and not necessarily the same examples UN officials would use.

3 I Erica Irene Daes also touches on this issue in her : 'T he Spir it and Letter of the Right
to Self-Determination of indigenous Peoples: Reflections on the Making of the Unit ed
Nations Draft Declaration" in Pekka Aikio and Martin Scheinin (ed) : "Op erationalizing
the Right of Indigenous Peoples to Self-Determination", Abo Akademi Univer sity,Turku /
Abo, Finland 2 0 0 0 .
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About the term "nation", Stavenhagen writes: "A second accepted view rifer s to a combination

ifJeatu res th at characterize a human BTOUP in territorial, historical, cult ural and ethnic terms which

Bi ve them a sense if identity that may fi nd it s expression in nationalist or ethnic ideoloqies . In th is

second acceptat ion th e term "people" is simi lar to "nat ion," th e only distin ction beinB that th e term

"nation 'l is Benerally used in relati on to th e ideolopv and polities oI"nationalism" which ties it to th e

consti tu tio n ifa state, whereas th e term people can be used with out necessary riference to the cont rol rd'
state power.ltJ ollows that the use ifone term or another corresponds to conventions and is not intr insic

to th e social and histor ical phenomena to which it rifers." 1'

This means that a "peopl e" can actually constit ute a "nation" without it being recog­

nized as such by int ern at ional convent ions. In int ernational law the recognition of on e or

the othe r concept as appl ying to a cer tain entity is a matter of convent ion , political will,

interests and morality. Th e lack of the last two is sufficie nt to keep a "peopl e" from being

recogni zed as a "natio n' . Th is is not uncommon .

Stavenhagen add s: " There are Bood and valid reasons to consider the indiqenous peoples if
the Am ericas and elsewhere as "peoples" and subj ects ifhuman and leqal riBhts in the sense the UN

employs th e term. Some would even say th at th e use ifth e term "nations'wo uld be ju stifi ed.The North­

American ln dians.jor instance, rifer to th emselves as"nations.lportly because in the past they have been

denominated as such by the North-American Bovernments. The indiqenous Latin -Americans, by con­

trast, have in th eir recent encounters and coriferences insisted on th e use ifth e term "peoples"." n

Here the two terms "peoples" and "nation s" are used in the same way by the Latin­

Am eri can Ind ians and the North American Indians . Both the Lat in-American Indians and

the Nor th-Ame rican Indian s are evenly "indigenous", if you can say that. There is nothing ,

in principle or intr insically, whi ch differentiates the two gro ups of peopl es. Still, they use

different terms in charac te rizing th em selves. Firstly, th is may reflect a habitual "te rm using"

- you have been catego r ized as being such and such, by outside rs and ! or yourself, and you

keep on using thi s cat egorizing term. Secondly, it may to some exte nt reflect the aspira ­

tion of a given people - the use of a speci fic term gives you more or less specified rights

and opportunities.

Docs thi s usage of different terms in these two cases have any conseque nces in inter­

nati on allaw ?Th e answer is yes, but no matter wh at th e Indian populations call themselves,

there are no sovere ign states today, on the American co ntine nts, that you can call sovereign

Indian states. I could go further into th e cases of the Ind ian peopl es , but that would miss

the objec tive of th is paper. Th e cases of th e Indian peopl es and the Greenl andic Inuit differ

too mu ch .

The above shows to some degree tha t the use of one or th e othe r term, in order to

categori ze a given people, is no t the onl y cr ite r ion to conside r when considering whether

or not a given people should be granted full self-dete rmination. History and pra cti calit ies

32 Rodolfo Stavenhagen: "Indigenous Rights: Some Conceptual Problems" P: 24 .

33 Ibid. p. 24 ·
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also have to be conside red, and if th ey point in a dir ection which does not look promising

eno ugh, it does not matter what you call yourself. It is of course up for discussion when

the picture, on the whole, loo ks to o gr im . How you plac e yourse lf in such a discussion also

dep ends largely on the perspect ive from which you ente r th e discussion .This does not nec ­

essar ily mean that you are biased , though it could mean exactly just that. But it may also be

tha t you view things differentl y.

Th e term "nation" is the ro ot of the term "nationali sm", wh ich is a term that is loaded

with very heavy negati ve associations. Movem ents of nat ionalism aro und th e world have

often led to clashes between ethnic groups, discrimination and , in some extre me instances ,

ethnic cleansing and genocide. Nationalism app eals to your emot ions, and as emotions are

ir rational, they may lead to people placing their own culture on a pedestal in suc h a way that

they lose respect for other nationalities . This means that the term "nation" is ofte n reluc­

tantly used and is becoming more and more uncomm on in con nec tion with state-building .

Discussion

In the following discussion , I will deal with Greenl and and , when ever it seems rel evant

and fruitful , I will include The Faroes in relation to the subjec ts alre ady dealt with in the

above.

Greenland

Th e Greenlandi c Inuit are recogni zed as and considered to be an indigen ous peopl e by

them selves, Denmark and the international community. The Greenlandi c Inuit conside r

themselves to be ind igenous, because the int erpretation of the conce pt "indigenous" is that

by being indigeno us you were and are the first people, the or iginal people , of the land ­

Gr eenland .T he Gr eenlandic translation of the conce pt "indigenous peopl e" is "nunap inoqqa­

av;", which again could be translated as "the land s firs t/orig inal people". It has impo r tance

to the Greenlandic Inuit to explicitly state thi s. By this the Greenlandi c Inuit can morall y and

consiste ntly claim Gr eenl and as be ing their land . Th ey did not take the land from ano ther

people. Th ey wer e here first (the arctic are a of the North Ame r ican continent - the north­

ern part of Canada, most of Alaska , and Gr eenl and can be said to be "Inu it land") .

Th e importance for the Inuit to exp licitly state thi s is most likely du e to the colo­

nization of the Greenl and ic Inuit by th e Danes. Th e Dan es have never been numerically

sup erior to the Inuit, i.e . in Greenland. Still, Greenl and and th e Inuit ente red the Danish

Kingdom and came und er Danish r ule (even tho ugh Gr eenland has its Home Rule it is not

a sovereign state - not even a state within Denmark) .This may cause some doubt, and not

strange ly, abo ut wh ose country it is (t o put it simply) . By th is you may as an Inuit want to

re mi nd the Dan es and others that you were the first to be here. By saying that you are the

ind igenous peopl e of the land you state thi s, and by stat ing thi s you can morally claim the

co untry to be yours . Unfo rtunately, there may be a downside to th e em phasis laid upon the

ind igeno usne ss of your people . If you are not careful it may cause problems for you if you
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want to str ive for higher political and juridical status on th e international scene . Th e fol ­

lowing will show thi s.

ILO Co nvention no. 16 9 states that with th is Convention, or using this Convention ,

indigeno us peopl es canno t achieve full status as "peop les".Th e Conv ention gives ind igen ou s

peopl es a lot of protection against encro achme nt from outside, but it does not grant them

the r ight to be a people with an "s" (remember indi gen ou s peopl es' right s are more limited

than peopl es' r ights, whi ch again have a more lim ited sta tus th an peopl es with th eir own

sovereign state; sove reign states are the full-fledged subjec ts of int ernation al law) .Th e cat­

egoriza tion "p eopl e" wouldJ ormal ly open th e door (no te : "forma lly" - you would sti ll have

to take th e steps towards and th rough th e door for full int ernal and exte rn al sel f-de term i­

nation yours elf) for som e indi gen ou s peopl es' aspirations to build up th eir own sovereign

states with full inter nal and exte rn al self-de ter m inat ion , thus full auto no my. In many cases

th e peop les, those who po ssess th eir own sovere ign state, have a stro ng int erest in this not

happ ening. Many sovereign states have indigenous popu lations within th eir territories, and

th ese states are not interested in giving away land (o r th e contro l of it) - th e reason often

given is th at it wou ld cre ate instability on th e int ernational scene if all th e indi genous peo­

ples o f the world would ach ieve sovereignty of th eir lands. Th is might be tru e, but it is very

unlikely th at all th e approximately 5000 different indigenous peopl es woul d want to create

th eir own sovereign state. In many, if not most, cases it would not even ar ise as a qu estion

because of th e small sizes of the given indigeno us population . O ther pract ical obstacles may

also be pr esent, wh ich mak e other arrangem ents than sovereign state hood more att ractive .

Run ning a state is not even consiste nt with some ind igen ou s ways of life.

O ne must adm it that th e 2 0
th century saw a lot of "new" sovere ign state s emerging.

But most of th ese we re either former colonies or nat ion s, whi ch in some point in time had

been illegit imately annexed by another country - ofte n by a tot alitari an state . Th e sec es­

sion by eithe r a colony, or a nati on fro m a totalitarian state can hardl y be used as reasons to

oppose th e noti on of secession. Staying as a colony and staying within a tot alit ar ian sta te is

ceteris paribus a mu ch greater evil than secessions.

Also, th e argument that a lot of new states would cre ate anarchy and disturb th e world

order is very weak . Yes, it might becom e more difficu lt to agree on int ernational issues.

But if a nation becomes indep endent thi s do es not m ean that it places itself outside any

fram ework of moral thinking. If entit ies become inde pe nde nt this does not mean that they

becom e unrestrained and r un am ok . l 4

Furthermore, as stated above, int ernational practice does acco rd th e full right of

self-determ ination to former co lonized peoples, II in some cases even becoming sover-

34- This is a point which the philosoph er Allen Buchanan present s and elaborates in his
"Secession - The Moralit y of Polit ical Divorce from Fort Sumter to Lithuania and
Q uebec", pp. 10 2- 104, Westview Press, Bould er, 19 91.

35 See Stavenhagen above, and Sir Robert Jennin gs & Sir Arthur Watts (ed) : "O ppenheim's
International Law - Ninth Edition - Vol. I - Peace", pp. 28 1- 29 5, Longman, Harlow,
England , 199 2.
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eign state s (many of the Afr ican state s are examples of thi s) . Thi s gives indigeno us peoples

a chance to achieve self-determination , if they work hard eno ugh for it . Still , you have to

bear in mind that there are different degrees of self-de te rminat ion (thi s is a question whi ch

will be dealt with elsewhere in th is rep or t) and only some of them will lead to a sovereign

state . In every single case th e involved parties will have to decid e on whi ch arrangeme nts

will be th e most appropriate .

W ith its Home Rul e Greenland has achieved internal self-d et ermination on man y

areas, but th e exce ptions are ; the police force whi ch do es its' policing according to

Gr eenlandic laws, but is under the authori ty of th e Danish po lice force and th e whole force

is dir ectly financed by the Danes; th e cur re ncy used in Gr eenl and is th e Danish Kron er; the

jud iciary system is ultimately und er Dani sh authority, but the Greenlandic Parliament has

the co m pete nce to make the inte r nal laws; and, Denmark has a lot to say when it comes

to the Gree nlandic econo my because of the financial contr ibution given . When it comes to

inte rn at ional matters Greenland's autho r ity is very limi ted even th ough curre nt de velop­

ments po int towards gainin g more and mo re authority. Still, wh en it comes to th e secu ­

rity and defen ce of Gr eenl and Denmark has the final say and Greenland is not allowed to

manoeuvre on its own. This is an area of great imp ortance for Greenland because of the

military and geo -political importance Greenl and has for the only super power in the world

- the US. When th e US and De nmark meet and negotiate issues whi ch involve Gr eenland,

it is not strange that Greenland wants to have a say. For tunate ly, Denmark has op ened up

and recogniz ed the Greenlandi c wishes and has begun to work together with Greenland on

exactly th is matter. The US is the party wh ich has to be convince d of th e reasonablen ess of

the Greenlandic wishes.

De nmark is a member of th e EU, Gre enl and is not . In cases where Dan ish int er­

ests are not co mpro mised or when the Gr eenlandic interests are not dir ectly contrary to

those of Denmark, Greenl and is allowed to manoeu vre in its own foreign policy, but st ill

with th e lim itat ion of not be ing a full subjec t und er internation al law. A strengthe ning of

Greenl and 's inte rnat ional person ality and political profile would get Greenl and closer to

becoming a full subject under int ernat ional law. Fur the rmore , ever-cont inuing negotia­

tions with Denmark will also be need ed until this aim is reached . Another important factor

is to cont inue the inte rn al development of th e count ry, including stre ngthening the econ­

omy. In real-life informa l pol itics, someone wh o canno t stan d on their own feet econo mi­

cally will not get the same political recogn it ion as someone who can .

It is the ambition of many, if not most, leading Gr eenlandic politicians to achieve full

autonomy for Greenland. To some exte nt this is a wi sh the people of Gr eenland share too.

I claim this because th e peop le knew abo ut thi s ambition prior to the last elections for the

Greenlandic Parliament in December 2002, and th e people to a great exte nt vot ed for

parties and poli ticians with this ambiti on " (still , one mu st adm it that th ere may be other

36 Still it seems that the Greenlandi c population wants this to happen without lower ing the
standards of living too much - Gallup polls in Greenlandic newspapers have indicated
this.
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reason s why those politicians got elect ed, but one mu st also admit that such cardinal issues

as Greenland's future politi cal status canno t have been weighed lightly in the minds of the

voters) .

Greenland has thr ~ugh the years, and especially after the establishme nt of the Hom e

Ru le , achieved autho r ity over areas such as health care , education, housing, the enviro n­

men t, infrastructure, finan ces (Gree nland has its own tax system separate fro m the Dani sh ,

and even though it is eco nomically self-sustaining (De nmark gives a substantial contr ibu­

tion yearly) it has mu ch to say abo ut how the money should be spent), social wel fare, the

cultural area, the fishing indust ry, agr iculture, and businesses in general, to a large extent

the subso il etc . It is clear that ther e are limitations to how mu ch fur ther one can go in

gaining authority in many more areas before the qu estion of becom ing a full subject und er

international law and sovereignty as a state will aris e . Thi s is the qu estion which I will be

addressing here, not to be confused with the more pra cti cal qu estion s of how to becom e

eco nomically self-sustaining and how to lift the educational level of the Greenl andi c popu­

lation, which is much need ed before the above status can be achieved .There may be pr acti ­

cal reasons, such as those just mention ed , for not granting an indigen ous peopl e the status

of subjec t under int ernational law, but pra ct ical pr obl em s can be solved (mostly) , and they

will most likely not pose un iversal probl ems (not appl icable to all ; not relevant for all), but

only local pro blem s for a particular indigenous peopl e. Practical probl em s have to be dealt

with when looking clo ser into parti cul ar cases .The project of thi s ar ticl e is not to deal with

pr acti cal problems, such as econo mic , educational and social ones etc. , but to deal with

matt ers of pr inciple , law, and to some exte nt morality (and yes, I deal with a particular case

here , Greenland , but again on a level of pr incipl e) .

In ILO Convent ion No . 16 9 a definition of ind igeno us peop les is given . In the same

Co nvention it is said th at th is Conven tion cannot be used to gran t indigenous peopl es full

rights under international law. In a way it can be said tha t thi s Convention both identifi es

and denies particul ar entities , namel y the ind igen ou s and tribal populat ions, full interna­

tion al legal rig hts .

In the foll owing discussion, I will try to show th at non e of the defining characte r istics

of being an ind igen ous peopl e und er international law and practice actually distinguish es

you from a peopl e in any defining and legally relevant way. Th rough thi s I will try to show

that none ifthe reasons given for not granting indigenous peopl e and the Greenlandic Inuit

the status offull subjects in int ernation al law are valid.

Borde rs

Now, let us look at th e role borders play in defining peopl es in int ernation al law. In int er­

nat ional law what defines a peopl e are not cultural character istics , but geography.A peopl e

is the populat ion of a given territory. This is also the case when boundari es are drawn . An

exam ple are the Ger man peopl e. Before the second world war they were one peopl e . After

the seco nd world war, they became two, after the border was dr awn . And in the nineties

they becam e one again when the two Germanies were joi ned and the border erased. Before
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th e border was erased th e tw o German peopl es constitute d two full -fledged internatio nal

subjec ts, and today th ey constitute only one .

Both th e Greenl and ic Inuit and th e Faro ese live on islands geographi cally far away

from the metropolitan state Denmark . No new "artificial" borders would have to be drawn

- nature has already taken care of that . Thus, see n from th e perspect ive of bo rde rs noth­

ing stands in th e way of the Gr eenlandic Inuit and th e Faroese attaining th e inte rnational

legal status of peopl es. The same goes if th ey have further aspira tions for cre ating th eir

own sovereign states . Th e so -called "salt wate r th eory?" is applicable in th e cases of both

the Gr eenl and ic Inui t and th e Faroese, whi ch me ans tha t if they wish to go further in th eir

pol it ical aspirations , that is, if th ey want to try to aim at a high er legal int ernational status,

th e ro ad see ms to be op en from here (thi s will be dealt with else whe re in th e report) .

Thus, with respect to borders, th ere is nothing wh ich stands in th e way of th e

Greenlandic Inu it be ing co nside red as a people under internat ional law. Th e same goes for

th e Faroese . There is a lot of salt water between Denmark and th e Faro es, and even more

between Denmark and Greenland . . .

In inte rnational law, th e relevant cri te ria wh en claim ing land are: that th e land you

claim to be yours is morally yours, th at is, you were here first ; that you are actually pr esen t

in th e territory; and that you exercise your sovereignty in th e area in qu estion . Beyond thi s,

your actual rel ationship with the land in qu estion does not really matter (that is , how you

utili ze it and how you make a living in the land) .

Now, let us take another look at wh at differentiates ind igenous peopl es from peopl es

intrinsically (if anything at all) .

Descendency from ori ginal inhabitants

In th e definit ions of indigenous peopl e it is state d that to be conside re d as an indigen ous

peopl e you mu st be the descendants of th e or iginal inhabitants of th e territory who lived

there prior to co lonization and/or conq ues t . Colo nizati on, or th e fact that you have been

conquere d through violence (not th e case in either th e Inuit or the Faroese case) is not an

37 The salt water theor y, also called the blue water thesis, is incorporated into General
Assembly Resolution 1541 , which states in the relevant part:

Principle IV

PrimaJ acie there is an obligation to tr ansmit information in respect of a territory which
is geogr aphically separate and is distinct ethnically and/or culturally from the country
adm inistering it .

Principle V

Once it has been established that such a pr ima facie case of geographical and ethnical or
cultura l distinctness of a territory exists, oth er ele ments may then be brought into consid­
eration .These addit ional elements may be, inter alia , of an adm inistr ative, political, juridi­
cal, economic or historical nature.

I am guilty of almost copying this footnote from S. James Anaya: "Indigenous Peoples in
International Law", p. 6 0 , Oxford Univer sity Press, New York, 2000 .
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intr insic matter, but some thing th at happens to you as a gro up, it is imposed on you . It does

not change th e fact th at you are a descendant of the origi nal inhabitants .

Let us take a look at the Danes. Are th ey th e descendants of th e or iginal inhab itants of

thei r country?Wi thout a detai led knowledge of the Danish pr e-histo r ical period the answer

mu st be affirmative. If on e looks deep er into th e case one wi ll find that the Danes (o r th eir

ancesto rs) have actually been in wha t is now known as Denm ark for a longer pe rio d of tim e

th an th e Inui t have been in Greenland and th e Faro ese in T he Faro es.T he only differen ce is

th e colonization and I will claim th at having been co lonized is not an intrinsic matter, and

th erefore it is difficult to arg ue that it is a fundame ntally differin g aspect between th e peo­

ples mention ed .

Whether or not co lonizatio n as a tangible thing impos ed on you is eno ugh grounds

to be granted lesser political r ights as a people can always be discu ssed .You m ight have to

conside r th e cases at hand ind ep endently. O ne important factor to consider would be how

traumati zing th e colon ization had been to th e people in qu estion . But one sho uld keep in

mind that very strong reasons indeed are need ed to ta ke away th e righ ts of a people. To take

away rights from a peopl e is also almos t alw ays associa te d with punishment, and it does

not make sense to punish a (form er) colonized peopl e. To withhold right s as some kind of

protecti on against th e different probl em s and dan gers of th e mo dern wo rld does not make

mu ch sense eithe r. I wo uld rather say if protect ion is need ed then enhanced rights should

be given, sho uld any spe cial m easures be requi red.

Culture

Now let us turn our attent ion to th e conce pt "culture" (in a bro ad and gen era l sense) . Thi s

conce pt is no t made relevant in th e case of defining peopl es in international law, bu t is

mad e rel evant in the case of defining ind igenous peop les, and therefore I th ink it is relevant

to take it up here. In saying that cultur e is not relevant in defining peopl es in internatio nal

law, you are not saying that it has noth ing to do with a peopl e, in fact all peop les have a

culture .

In th e definition s of ind igen ou s peoples it is said tha t in order to be categorize d as

an indigeno us peopl e you must have a distin cti ve culture which can be recogni zed as your

own and wh ich is different fro m other cultur es. This differen ce and distinctiveness can be

to a greater or lesser degree. Of course you may have some simi lari ties with other cultures

- thi s is to some exte nt inevitabl e . But overall you have to be able to distingui sh "you" from

"th em " culturally, and you have to be able to recognize that differen ce even after co loniza­

tion has taken place .

As already state d above, in int ernational law cultur e is not rel evant as suc h in orde r

for a peopl e to be conside re d a subject. In co mmon sense, in philosophy, and intrinsically

it is ano ther matter. O ne woul d like to think that a peopl e has a culture - with its many

aspects - which th e indi vidu als of th is ce r tain peopl e share .This, among ot her th ings, keep s

th em together thro ugh better or wo rse (voluntar ily as well as involun tarily - it is not easy

to leave one 's culture even if on e wishes to) . The individua ls together constitute a peopl e.

It is hard if not impossible to try to imagi ne a peopl e withou t it having a shared culture
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- eleme nts of a culture may be the language, traditions, clothing, institutions, symbols,

cuisine , humour etc .

Do th e Danes have a culture? The answer is yes (if I gave a negative answer to that

question to a Dane, I would be in trouble and not just be cause it could be insulting to hear

th e claim that your people do not have a culture ; my own common sens e would protest too

- as stated , it is hard to imagine a people without a culture). Is Danish cult ure distinct from

that of th e Swed es, th e Germans and th e Norwegians?The answer is again positive; th e four

mentioned nations have th eir own distinct cultures.

The difference between the culture s of indigenous peoples and peopl es ' culture is,

again to a lesser or greater degree , that a peoples' culture has been influen ced more from

the outside .There has been more int eraction with other peoples, and through this it might

have been less stati c (to put it provocatively - there are of course peoples who have been

isolated or isolationistic and indigenous peoples who have had plenty of interaction with

other peoples) .Th ere are perhaps a greater vari ety of"life forms" to choose between as an

individual within a people (again, to som e extent , provocatively) .

If there is this difference between indigenous peoples ' and peoples ' cultures, is it an

intrinsic matter?And if there is a difference, is it relevant in the case of indigenous peoples '

wish to attain th e sam e legal rights as peoples?

Th e answer to th e first qu est ion is negative . No , because culture is a product of

ourselves and our surroundings. This goes for both indigenous peoples and peoples.

Surroundings influence us and our cultures . At th e outset, th e nature of our surroundings

is not up to us (of course , you can in some instances seek to change elements of th e sur­

roundings), and if we do not to some extent adapt we will not survive, and because of that

it is not intrinsic .

It could be claimed that th e answe r to the first qu estion could become po sitive,

be cause these experi ences (of our surroundings) shap e us and become part of us through

time both as indiv idual s and as a culture . But th e answer to that would be that this goes for

both indigenous peoples and peoples .Th ere is only an arbitrary difference in th e surround­

ings and exper iences which is actually also to be found wh en we exclusively consider the

so-called "peoples". One almost feels th e urge to sarcastically say that indigenous peoples

and peoples are of th e sam e species - th ey are all human beings. . .

I conclude that there is no int r insic difference in the cult ures of indigenous peoples

and peoples , at least not a difference which justifies differ ent international legal rights .

Th ere may be practical reasons for not granting indigenous peoples rights on th e same foot­

ing as peoples, but th ey can be overcome through development and adaptation to the dif­

ferent requirements and duties with which peoples have to comply.There may be practical

lim itations to what an ind igenous people can overcome, simply be cause many indigenous

peoples' populations are too small. But this do es not seem to be the case with respect to

the Greenlandic Inuit who count approximately 5° .000 indi viduals.

To have an own distinct language is one of the requirements in order to qualify as an

indigenous people . Th e Greenlandic Inuit have their own languages distinct from Danish,

so the Inuit qualify as an indigenous people. But this do es no t mean that they will thereby
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be "disqu alified " from becoming a peopl e under internat ional law. In thi s respect , this

would also qu alify the Danes as an indigen ou s peopl e, since they have th eir ow n language

too. The Greenlandic Inu it languages are closely connecte d to th e othe r Inuit langu ages in

Canad a, Alaska, and Chukotka in Russia. The Danish language is a Scandinavian language

and is related to e .g. Swedish and No rwegian .

Th ere are no international legal requirem ents language-wise in orde r for a subject to

gain th e full status, r ights, and duties of a people. Man y different peopl es share th e same

language, but yet th ey are not necessaril y conside re d to be th e same . And at th e othe r end

of th e spectr um a peopl e in th e int ernational legal sense (a full-fledged subject) can co nsist

of different language gro ups, as is th e case wi th e.g. Switzerland, Belgium, Ind ia, Ch ina ,

Indon esia etc .

Do the Grcenlandic Inu it have a culture whi ch is distin ct from that of th e Dan es?

Without go ing into any cultura l details th e answer is a clear yes. For readers who are not

fam iliar with th e two peoples, here is a sho r t intro duction . Th e old Inuit formed a highly

specia lized hunting socie ty based mainly on sea- mammals. Tod ay, that is st ill part of th e

lives of the Gr eenlandic Inuit , but th e main reso urc es of th e soc iety now come from th e

fishing industry. T he Dan es have a culture whi ch for a long tim e was based on agricul­

ture, but whi ch th rough time has becom e more and more specialized and industrialized .

Th e Danes have also had a lon g tradi tion of fishing. Today, both industri es are prese nt , but

many more industries have spr ung up and develop ed , and th ey rely to a great er exte nt on

human resources. Ano ther relevant aspec t for the differen ce between th e tw o cultures is

th e im pact the different clima tes have had, and still have. The Greenland ic Inu it live un der

harsh arc tic and sub-arcti c conditions, wh ereas the Danes live und er a tempera te clima te ,

which enables more friendly living condi tions.

The name "Green land" has no ro ot in the Inu it language. It originates from th e

No rse men, who came to Green land in the loth century, staying in the country for abo ut

four centur ies. Th e Inui t's name for Greenland is "Kalaallit Nunaat". The Greenlandic Inuit

call them selves "Kalaallit 'Tpluralis}, and "nuna" is th e word for land , thus th e Greenlandcrs'

land . But th e word "kalaaleq" (sin8ularis) is an "inuitization" of a foreign word " wh ich , in th e

author 's opinio n, is not a suitable nam e for the country of a nation. It is a qu esti on of dig­

nit y. But this is a debate whi ch has to take place in Greenl and .There have been sugges tions

to ado pt th e nam e "Inuit Nunaat", "Inu it" (pluralis) m eans peopl e. "In uk" (sin8 ularis) means

human being. It could also be debated whether or not "Greenl and" should be kept as the

international nam e .Th ere are m any examples of nati ons chang ing th e known official names

of th eir states after having becom e indep endent, becaus e th e former names wh ere given

by th e co lonizers.

38 It is unclear wheth er the word "kalaaleq" has its root from the Norse "skrcellin8" or "karel",

which in the first case is a condesce nding name, and the second is the name of some­
one coming fro m another part of the world - which is not very flatt ering either. The
Green landic Inuit probably adopted the name not knowing its meaning. Habit and igno­
rance has kept it alive.
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Self-identification

In all the three above-m entioned definitions (two, if we are strict) of indig enous peopl es

"self-identification" as "indigenous" is a fund amental requirem ent for being indigenous. Thi s

means that you as an indi vidual identify you rself as being part of a group of people, who

identify themselves as being th e descendants of the original inhab itants of the territory (to

some extent this group of people who identify themselves with the original descendants of

the territory also have to identify you as an individual belonging to this group) .

No im por tance is attached to the "outside" identification of a certain group as an

indigenous people in order for it to qualify as an indigenous people, though there is an

exam ple whi ch might cast some doubt on this : wh en part of th e white population in South

Africa tried to attain th e status of indigenous people of South Africa, as protection against

th e vast black majority after the democratization in th e country, th e international commu­

nit y did not recogn ize thi s. Even though the white population had been in the country for

three or four centur ies, they were not descendants of the original inhab itants of the coun­

try. In this context their rol e , or place, was more like tha t of the descendants of the colo­

nizers and conque ro rs.

Th e em phasis laid on self-ide ntificat ion means that you yourself hold the key for being

considered either as an ind igenous people, a people, or both . As shown before, you could

argue that the Danes, and many other peoples as well, are just as "indigenous" in their ter­

ritories as the Gr eenlandic Inuit are . The Danes are also the descendants of the original

inhabitants of their territory.Th ey have a culture and language which have roots all the way

back to these first and original ancestors. And , they are full subjec ts und er int ernational law

- mainly becaus e the y possess their own sovereign state . Th ere are no full subjects under

inte r nat ional law who do not possess th eir own sovereign state .

Colonization. subjugation, exclusion, marginal ization, dispossession. discrimination and

domination

Both ILO Convention no. [ 6 9 and Mr. Cobo's working definition of indigenous peo ­

ples mention that indigenous peoples are th e descendants of the pr e-co lon ial popula­

tion of a given territory. I have already in the above established that th is is the case for the

Greenlandic Inuit .

Th e Inuit were in Greenland before the Danish colonization. Th e Inuit were in

Gr eenland during th e colonization , and th ey are still in Greenland - it is an established fact

that Gr eenland was con sidered to be a Dani sh colony. Formally it is not that anymore , but

you can qu estion wh ether or not this is th e case today. Greenland's status within the Dani sh

Kingdom was changed (and you may even say Greenland 's status was up-graded) wh en the

Danish Constitution was ren ewed in [91) 3.

In orde r to be able to und erstand who the indigenous peoples are, and what th ey have

undergone , Dr. Dae s introduces th e following con cepts : "subjugation", "exclusion" , "mar­

ginali zation", "dispossession" and "discrimination," as relevant factors for being an ind ig­

enous people . If you follow Cobo you can add being "dominated" by another people.
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Greenl and was subjuga ted by Denmark before (and some would also say afte r) th e

implementation of th e new Danish Constitution in 195 3. It is o f course up for discu ssion

whether or not th e co nc ept "subjugation" is too st ro ng a conc ept to utilize today in th e rela­

tionship between Greenland and Denmark. But it is a fact that Denmark, in rec ent years,

has overruled Greenlandic political wishes.

If Greenl and begins to earn mon ey on its subsoil, Greenland has to share th e income

with Denmark equally up to the first 500 mill. Danish Kroner. From th ereon the tw o

parties have to negotiat e th e next app ortioning. To thi s, one has to add that thi s ar ra nge­

ment may to some extent be du e to th e financial contr ibut ion made by Denmark to the

Greenlandic economy, so there seems to be nothing st range abo ut thi s ar rangement. St ill ,

thi s arrangement might have to be ren egotiat ed if Greenl and is to become economically

sel f-sustain ing in the future .

Without going into det ails, th e Greenlandic Inuit have exper ienced exclusion from

important decisions concerning their lives and territory by various Danish go ver nment s.

Examples involving th e Thule Air Base and th e crashing of a hydrogen bomb-car rying US B­

5 2 bomber in th e sixties clearly show th is.That was ove r 30 years ago. In 200 3, Greenland

wa s exclude d from th e active negotiations between th e US and Denmark, wh en it cam e to

aspects invol ving th e T hule Air Base. Morally, th is is very hard to defend (not to say, m orally

repreh en sible ) , but fortunately the re is prog ress on th is mat ter. Greenland is in th e process

of becoming an active party to th e negot iation s.

The Greenland ic Inuit have been and are st ill to a g reat extent dominated by the

Danes within Greenlandic society. Today, th e Greenlandic Inuit form th e political elite in

Greenland exclusively, still with the political limitations th ere are du e to the relationship

with Denmark . Most of the directors and high po sitioned officials in hoth th e local and

centra l adm inistra t ions ar e Danes. Mo st entrepre neur s and bu sinessm en are Danes. 19 Many

teach ers, if not m ost, in th e educat ional system ar e Danes.This means that Dan es do influ­

ence and dominate Greenl andic soci ety to a much high er exte nt than what th ei r numbers in

Greenl and justi fy (if you can say so) .This is not necessar ily a bad thing, becau se the gene ra l

educ at ional level of th e Greenland ic populati on is st ill too low. Gree nlandic socie ty need s

highl y educated people , and Greenlandic soc ie ty canno t provide these people on its ow n

today. On th e other hand, it is not necessaril y a good thing that th e Danes have suc h a st ro ng

position in Greenland . As a result of this strong po sition, many Danish norms and customs ,

ways of thinking and behaving etc . have been un critically brought into Greenl andic soci ety.

On top of thi s, yo u can in many ways claim that in Greenland the Danish langu age is th e

language of pow er.4 ° It go es without saying that thi s ha s, o f course , caused problems for th e

Greenland ic Inuit on a socie ta l level.

39 Pet er Munk Christiansen & Lise Togeby: "Gronlands eli te" pp. 84 -8 6, in Gor m Winther
(ed) : "Demokrati 08 magt i Cronland", Aarhu s Univer sitet sforl ag, Arbus, 20 ° 3.

40 Gorm W inth er (ed): "Demokrati og magt i Grenland", article by Gorm Winther : "Demokrati

og magt i Gronland"; P: 22, Aarhus Univcrs itetsforlag, Arhu s, 2003.
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I will not , in thi s chapt er, go int o any details about wh ether or not th e Greenlandic

Inuit have been marginalized , dispossessed or discrim inated by th e Danes (either before

or tod ay) . I do not feel thi s is th e place to go through th ese aspects wh ich have been, and

to some extent still are, aspects of th e relation ship between th e Greenlandic Inuit and th e

Danes .

W ith respect to th ese above-mention ed aspec ts - co lonization, subjugation , margin ­

alizatio n , dispossession, discrimination and domination - th e Green land ic Inuit qualify as

being an indi gen ou s peopl e. Now, do th ese aspects disqualify th e Greenl andic Inuit from

becoming a full subject under int ernational law with all the r ights and duties thi s specifi c

status brings with it ? I do not see why this should be th e case. Many peoples have exper i­

enced th e above in th eir history and are today conside red to be full subjects under inter ­

nati onal law. Thi s is th e case for many peopl es of Afr ica, India, O ceania, etc . Th ere are no

ru les or laws in int ernation al law whi ch pr event you from becoming a peop le under int er­

national law, qua you being a people whi ch have suffered under colonialism . What makes

the Gr eenlandic Inuit different from th e peopl es wh o have become full subjec ts under

int ernat ion al law is th at th e full subjects of int ernational law have formed their own sov­

ereign state .

Th e Gr eenlandic Inuit do not possess th eir own sovereign state. If they did they would

become a full subject under internation al law. Can th e Greenlandic Inuit becom e a full

subject under inte rnational law on a formal line with Canada, Swe de n and Luxembourg,

witho ut possessing their own sovereign state? No ! Fur ther negotiation s wi th Denmark, and

a stre ng thening of Greenl andi c socie ty (at all levels and in all aspects) , and a stronge r inter­

national personality would ge t th em som e of th e way, but only secession would put them

on a par with Canada, Sweden and Luxembourg. Do th ey want that or can th ey mak e do

with less?That is for th e Greenlandic Inuit to decide .

In ethnography it is rather clear th at you can have different peopl es living within the

same sovereign state . Th e matter is a bit differen t wh en you deal w ith inter national law.

O ne of the reason s why ind igenou s peopl es and peopl es have their ow n jur idical status is

that you cannot have tw o full subjects and agents (on the sam e level ) un der int ernation al

law to rep resent on e sovereign state . W ho would be th e signe r of int ernational tr eati es?

Who would be the sovereign? And, th e int ernation al soci ety would not know wh ere to

place thi s particular state if its tw o subj ect s co uld not agree on differing issues.

Conclusions andViewpoints

Both th e Greenlandic Inuit and th e Faroese have been den ominated "folk" in Dan ish ,

"people" in English , by different Dan ish Govern ments and by th e Dani sh Queen . The tw o

entit ies are especially men tion ed in th e Danish Co nstitutio n . They possess all th e charac­

teristics need ed to be conside re d peopl es under int ernation al law, but still no t full subjects

und er international law, since you need your own sovereign state to be recogni zed as such .

Th ey have gone most of th e way in terms of attaining full int ernal self-determ ination , but

there is still some way to go yet . For both island s external author ity is very limited . Seen
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fro m the perspective of se lf-dete r m ination , there is still a good distance to go before th ey

reach th e full autonomy of a sovereign state. Ther e ma y also be significant practi cal ob sta­

cles before th ey can attain th is status , but th ese can be ove rco me . Both peoples and societi es

are in th e process of developing well -funct ioning soci eties, whi ch could in tim e become

well -fun cti oning sovereign states . The Faroes are a bit ahead of Greenland in this respect .

Do th e two populations want to become sovereign states?That is for them, and th em onl y,

to decid e ."

O f course , you can be an indigeno us people of your co untry and still be a full -fledged

peopl e under int ernational law - nothing whi ch has to do with "indigenousne ss" prevents

thi s. The problem arises if you want to become a full-fl edged sub ject und er int ernational

law - yo u need to po ssess your ow n sovereign state to become that . Now, if you want to

go for th e highl y proclaimed rights to self-det ermination attributed to peopl es (with an "s")

you co uld be advised to do th e foll owing: th e right to self-de ter mination for peoples has

not been further specified by any authority with whi ch sovereign states have to comply."

Thi s means that it can range from very little to very much self-det ermination - it has not

been spec ified what it has to include or entail. 41 Therefore, a good idea is simply to go for

th e specific and concrete rights and authorities such as th e right to nullify laws and orders

com ing from th e m etropolitan state , and th e author ity to fully decid e Greenland's cxte r -

41 I am suppor ted by the philosoph er Daniel Philp ott on th is view, who also believes tha t
the population of the metrop olitan state should not be involved in such a referendum .
Th e legal scholar Lea Brilmayer has an opposing view. She argues that it is not clear from
dem ocratic theor y why everyone in a state should not vote on the separation of a group
within its border s. Philpott points at what would be the absurd result of Brilmayer 's view;
it woul d have allowed the English to vote on the independ ence of the Amer ican colonies
and the Soviets on the fate of the Baltic states.

Daniel Philpott: "In Defense of Self-Deter mination", pp. 362-363, Ethics, vol. 10" issue
2 (Jan. [99 ,) ,Th e Univer sity of Chicago Press, Chicago, 199, .

Lea Brilmayer : "Secession and Self-Dete r mination: A Territorial Interpretation", p. 18"
The Yale Journal of Internation al Law,Yale Law School , New Haven, [99 r •

What one probably has to distinguish between is how the seceding group 's territory
became part of the met ropolitan state. If you are a colony or have been wr ongfull y
annexed into the metropolitan state , then I think it is clear that the original members of
the metropolitan stat e should not participate in the vote. Greenland was once a colony
and the process which led to the annexati on of Greenland into Denmark was highly dubi ­
ous (see footnote 44 below) .Th e annexation of the Faroe Islands into the Danish Kingdom
suffers from the same dubiousness.

42 Daniel Philpott suppo r ts this view, too, in his paper: "In Defense of Self-Determination",
p. 38" Ethics, vol , 105, issue 2 (Jan . 199,),The Univer sity of Chicago Press, Chicago,

[995·

43 L.c. Green points to this too, in his paper : "Abor iginal Peoples, International Law and the
Canadian Charter of Rights and Freedoms", pp. 340-342 ,The Canadian Bar Review, vol. 6 1,
1983. This is a more than twenty-year-old paper, but the talks of our Working Group with
UN officials indicate that the vagueness characterising this parti cular area is st ill the case.
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nal manoeuvring, that is, th e right to full extern al self-determination. In terms of rights

and authorities, I beli eve, on e should go for substance, rather than highly proclaimed (but

vaguely spe cified) principles . Self-determination will automatically come with th ese more

concrete rights and authorities .

If th e Greenlandic Inuit insist on th e non-concrete right to self-determination, th en

they should mention th e fact that th ey were a former colony. With this status they have a

right to a developmen t pointing towards self-determination in its fullest sense . One should

also po int at th e process which led Greenland from being a colony to an integral part of

Denmark , as a highly dubious affair, wh ere Denmark clearly made use of its upper hand ."

If the Greenlandic Inuit choose to walk this path, th ey would still, further on in th e process,

have to demand more concrete rights than th e ones mentioned above . Self-determination

in itself is em pty.Th e contents will in separate cases have to be established according to the

conditions sur ro unding each case ."

As has already been stated, if th e aim is to be come a sovereign state, then th e

Greenlandic soci ety will need to develop and strengthen in order to be able to stand on its

own feet economically (there are also other areas, such as th e social, educational and health

car e areas, which require strengthening, but th e economy will be the cr ucial area) .

Another thing th e Greenlandic Inuit can be advised to do is to emphasize th eir indige­

nous status where it is needed and wh ere it do es not imped e th eir cause . Bear in mind, that

this could be done wh ere th e protective measures of this particular te rm would be helpful.

For example , in th e work done in connection with th e International Whaling Commission,

wh ere indigenous peoples are given the right to hunt a certain number of whales, wh en

it is part of the given indigenous culture . Other situations where the Inuit could empha­

size their indigenousness could be in events where they want to show th eir solidarity with

other indigenous peoples. But, if or wh en th e Greenlandic Inuit obtain a higher juridical

and political status, th e need to utilize th e term "indigenous people"will become more

and more obsolete . A problem with the term "indigenous people"is that many peoples and

states do not want to concede too much to indigenous peoples, especially when it com es to

matters which can have constitutional implications. Som e peoples and states will not even

begin to m eet or even start negotiations on an official basis with an ind igenous people.

The reason may be that as a consequence of such a concession (meetings and negotiations

with indigenous peoples on certain matters would be a concession in itself) peoples and

states may stand to lose authority over a given indigenous people and th eir territory. The

Greenlandic Inu it could try to avoid this obstacle by em phasizing their plain "peoplesness",

44 In short: "Landsradet" - "the Council of Greenland" - wer e given thre e days to decide
whethe r or not you wanted to become part of Denmark . If not, you were on your own .

+) Daniel Philpott also points at the distinction of self-determination in conn ection with
decolonization and the fact that self-determination has to be further specified in ord er to
fit different cases: "In Defense of Self-Determination", pp. 353 -H4, Ethics, vol. 105", issue
2 (Jan. I 995"),The University of Chicago Press, Chicago, 1995" .
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because on the other hand, if the Inu it keep on em phasizing their indigenousness , it might

cause probl ems on th e political scene .

They mu st transce nd their indigenousness and begin to explicitly emphasize the char ­

act eri stics of their peopl e as a separate people distin ct from the Dan ish, which in the long

run qualifies for a higher status und er international law. In that case, they would rarely nee d

to emphasize thei r indigen ous ness.

Green land is officially a former colony and since international legal pract ice accord s

full self-deter minatio n to former colonized peopl es, the Gr eenlandi c Inuit have a strong

case in advocating for a development pointing in that direction . Actually, they do not need

to ask anyone for per mission - it is their r ight. Still, to keep up the good atmos phere it

would be a sign of good faith to t ry to do this with the understanding and coo peration of

Denmark. Of cours e, De nmark would have to be under standing and willing to coope rate.

If the Green landic Inuit becam e citizens of their own count ry, thi s would mean that

they possessed th eir own sovere ign state, and th ey wou ld thus have become a full -fledged

subject und er inte rnatio nal law. It is impli cit that sovere ign statehood means that your

co untry possesses full autonom y. The fact that the Greenlandi c Inuit form a ma jority in

their own secl uded terr itory speak s in favour of thi s development.

A sho r t conside ratio n: if you want to up -grade your politi cal and int ernat ional legal

status , including achieving the sovereignty over your own country, you have to seek to

become a subject und er international law by getting recognized by other sovereign states.

Sovereign states are the core subjects und er internatio nal law, and these subjects are par tly

defined through the hol ding of sovereignty over territory. O ther ways to str engthen your­

self and your legal profile arc to become more acti ve internationally in as ma ny spheres

as possible and th ereby become more inte rnat iona lly visible - that is, st rengthen your

international personality. The fact is that every t ime you becom e a member of an inter ­

nat ional (governmental) organizat ion you become a subjec t of thi s organization , but it

do cs not mean that you become a subjec t anywhe re else . In orde r to becom e a subjec t in

other organizatio ns and spheres , you have to become mem ber of these too. Lastly, you can

strength en your international person alit y through establishing permanent diplomatic con­

necti ons with othe r countr ies.

As th e situation is today, it is not very settling, for either the Gr eenl andic Inuit or

the Faroese, to have in mind that the Danish Constitution does not necessaril y prevent the

unilateral re pealing by Denmark of the Home Rul e Acts of both countries . That is very

unlikely to happ en in reality, bu t the mere fact that it might be legally possible, is an uncer ­

tainty whi ch ought to be eliminate d .

Thi s uncertainty is some thing whi ch might have to he eliminated if you seriously want

the Danish Rigifallesskab to have a fut ure ." It would not be eno ugh for a leadin g politician

or a leadin g law ex pert to proclaim tha t the above re pealing could not happ en in rea lity, but

the following options are available to do the job . One option would be an uncertain ro ad

to walk (becau se you cannot pr ed ict the outco me ): take th e pr oblem to the Danish High

4 6 The Danish Rigifallesskab includes Denmark , the Faroe Islands, and Greenland .
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Co ur t and hop e th at th ey will r ule th at th e tw o Home Rule Acts of both islands canno t be

rep ealed either by th e Danish Government or Parliament.

Ano ther path to follow woul d be for th e tw o countr ies to dem and a const itutionally

rooted right ifnul1!fi cation and / or a right to veto, and thi s demand was grante d by Denmark.

In th is particul ar case th e right of nulli ficat ion would m ean a r ight to nulli fy laws and orde rs

issued by the metropolitan state 's Parliament and / or Government. Th is would mean that

laws and / or orde rs issued hy th e Danish Parliament and / or Government co uld he null ified

by th e Greenl andi c and Faro ese Governments and Parliaments, so th at th ese laws and /or

orders would not cover and would not be implem ented in these tw o respective entit ies .

Th e issued law and / or orde r would still count and be implem ented in metropolitan state

Denmark.

Th e right to veto would give any of th e two smaller entit ies in th e sovere ign state

of Denmark a right to veto any laws proposed by Denmark - laws int ended to cover th e

whole Rigifa;l1esskab . Utilizing th e right to veto would mean that the proposed law would he

totally dismissed for th e wh ole Rigifa;l1esskab. Th e right to vet o would of cour se be a more

exte nsive right .4 7

O ne or both of th ese tw o right s would have to be co nstitutionally rooted , hut this

would mean that the Dani sh Co nstitution would have to be changed. Thi s will not be

easy, even though Denmark has established a comm ission to wo rk on a future new Dan ish

Co nstitution . Th e right of nullifi cation would naturally be th e less difficult right to imple­

ment in a future Dani sh Co nsti tution, because its consequences are less exte nsive.

Th e abo ve-m entioned op tions would m ean th e decisive elim ination of th e possibility

of th e rep ealin g of th e tw o Hom e Rul es.

The not ion that Greenl and 's and the Faroes ' representation in th e Danish Parliament

can work as some kind of parl iamentar y protect ion for Greenl andi c and Faro ese interests

is very weak. The Faro es and Gr eenl and have each two seats, thus fou r seats / votes put

together.There are in total 17 9 seats in th e Dan ish Parliament . O n issues where fundame n­

tal conflicts of inte res t between Greenland and The Faro es on th e one side and Denmark on

th e other ar ise, th e valu e and weight of th e Greenlandic and th e Faroese representation in

the Danish Parliament is only symbo lic and without political weight. Fur therm ore , wh ere

conflicts of inter ests aris e Greenland and Th e Faro es can only count on th e support of th e

far left of th e Danish political spectre (thi s is an ally wh o has only very limited political

stre ngth). In such cases Danish int erests are oft en bullied through . Examples which show

th e truth of this claim can be found in cases conce rn ing military and secur ity policy."

In our Working Groups ' meetings with UN officials it was clearl y said that onl y sym ­

bolic political representation is not considered to be en ough wh en issues such as th e above

aris e. Th e political representation has to be real , that is, to be strong enough to protect

47 For a more elaborate account of the right of nullification and the right to veto, one place
to look could be in Allen Buchanan's "Secession - The Morality of Political Divorce from
Fort Sumter to Lithuania and Q uebec"Westview Press, Boulder, I 99 I .

4 8 This is an aspect which is also presented in the Faroese White Book.
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ones int erests . An impl em entation of the right of nullifi cation (a right to veto would also

do the job, but would still leave us with the problem of one people being able to decide

for another peopl e) would lead to a more egalitar ian relationship bet ween the entities.The

Grccnlandic Inuit and the Faroe se as nati ons need much more than a symbolic political rep ­

resentation in the highest political organ in the Kingdom, if proper respect is to be shown

towards the two nations.

Polit ical rights and human rights are very closely connecte d. If a people has lesser

political rights, it will have consequences for the individuals of the given peopl e in que s­

tion .Th e individuals of th is people would have lesser human rights than th e individuals of

peoples with full pol itical rights. If an exte rn al people has the right of decision-making

in political matter s which actually only concern your peopl e and ! or territory, then your

political rights are impeded .When your political rights have been impeded, then it is obvi ­

ous that your human rights have been violat ed . In connection with the Greenlandic Inuit

and the Faroese population this does not look good for Denmark.

As a consequence of the above you may with mu ch plausibility infer that within the

Dani sh Kingdom or the sovereign state of Denmark, if you please, the Greenlandi c Inuit and

th e Faroese people only possess some kind of second-class citizenship, through being mem ­

bers of marginalized entities. Now, formally there are no different levels of citizenship, but

in reality th e Greenlandic Inuit and the Faroese peopl e have lesser political rights within the

state of Denmark: they are not citizens of the country they identify with ; their Home Rules

can be overruled and might even be repealed by th e suprem e political institution of the

state (th e Danish Parliament) ; an exte rn al people has a say in matters which otherwise only

concern the Grcenlandic Inuit and the Faroese ; and finally the two North Atlantic entitie s

have only a very insignificant representation in the suprem e political institution of the state,

with the gr eat disadvantages this brings wher e confli cts of interest ari se.

Now, why do the Greenlandic Inuit and the Faroese not just secede unilaterally from

Denmark?Why all this talk ?Th e thing is that both Greenland and Th e Faroes wish to keep

up a good relationship with Denmark, because in spite of the political and cultural dif­

ferences, history has cre ated many bonds between the three entities. You do not want to

slam th e door behind you, but the problem is, if you read between the lines of statem ents

coming from Dan ish officials, that: ifyou want to secede,y ou will be slamminq the door behind

you. ify ou do not want to slam the door behind you when secedinq , Denmark will do it jor you. You

do not want this to happen .You can try to prevent thi s from happening in your work for a

greater degree of autonomy within the Kingdom, or even secession, if you walk this path

in a common agreeme nt with Denmark.

To want to become legally and politically indep endent from Denmark is not to say

you do not want to have anything to do with Denmark, nor that you dislike Denmark and

its citi zens. It means that you want to decide for yourself in matters which only concern

you , as the Danes do in Denmark. It means that you want to me et Denmark on a legally

and politically equal footing.This is not th e case today.



5 - The Faroes as a Non-Self­
Governing Terri t o r y

Bjern Kunoy

Introduction'

Ubi societas ibi JUs. Every community needs a legal order. This is true for th e international

community, as it is for every other community. As in every municipal law syste m , int er­

national law is characterized by the attribution of subjects to diverse entities . Th e notion

"international legal personalit y" is a syno nym of "subj ect" in international law. An interna­

tionallegal subj ect is directly entitled to rights and has obligations under inte rnational law.

As a pr eliminary illustration it can be interesting to see which entit ies are sub jects under

international law before examining wh ether Th e Faro es can be deemed to be suc h a sub­

ject .

Max Huber, in his famous arbitral award "The Palm as Islands", in 1928 established that

international law was th e legal orde r of int er-state rel ations. This is not true in contempo­

rary international law. A profound modifi cation has occurred during th e second half of th e

tw entieth century. The subjec ts of th e inte rn ational legal order include not onl y states but,

by exte nsion, int ernational organizations. ' Fur ther m ore, a new international legal subj ect,

attributable to individuals, has emerged and is today undeniable.The International Court of

Ju sti ce ex plicitly affirmed thi s in th e "LaGrand'" Order. Colonial people can also be consid­

ered as internat ion al subjec ts as they dispo se of r ights and have obligations in international

law separate from the metrop olitan states.

This chapter will examine wh ether Th e Faro es can be considered as a colonial known

territory and if so , wh ether it can become a subject in inte rnational law and is entitl ed to

inherent rights under public international law.

I am gr ateful to Mr. Bardur Larsen and Mr. Martin Martinez Navarro for their remarks on
the manuscript.

ICJ Report, 1949, "Reparation for Injuri es Suffered in the Service of the Unit ed Nations",
Advisory Opinion, I I April 1949, Rec. 1949, p. 179 .

3 ICJ Report 2001, (Ger many v. Unit ed States of Ameri ca) , p. 104, para . 77 .

Sj urourSkaale (ed.). Th e RightTo National Self-De term ination, 123-137­
© 2004 Konink/ijke Brill N V. Printed in the Netherlands.
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This chapter does not pret end to furnish a complete and exhausti ve exam ination

of th e existing literature co ncerning self- dete r m inatio n and studies ana lyzing th e (very

im po r tant) issues in qu esti on . Its objective is to initiate a deb ate about whethe r int erna­

tional customary law pro vides criter ia to det ermine whi ch territories can be co nside re d

as non -self-governing territories and wh ether The Faroes fulfil these con ditions . If this

appears to be legally founded one can sta te that Denmark has an int ernati on al obligatio n

to regist er The Faroes as a non -self- governing territory pursuan t to Chapt e r XI of th e UN

Charter. Firs t, tho ugh, it seems pertinen t bri efly to recall some legal elements concerning

self-deter mination in posit ive international law.

Self-deterrninatiorr' in jus positum

Under int ernat ional law so me peopl es are considered as int ernat ion al legal subjects and

are att ri bute d with an inherent right to sel f-de te r m inatio n .' Before exami ning wh ether

The Faro es can be co nsidered as having a r ight to exerc ise self-de te r mi nation, it will be

established that "all peoples", as provided in diverse int ernation al instruments, shall not be

inte r preted as if all peoples are legal subjec ts entit led to a rig ht to ex te rnal self-de te r mi ­

nation ."

Self-deter mination is not provi ded for by th e text of th e UN Charter, in the co ntext

that it has gene rally been used since th e ado ptio n of UN GA Resolution I 51 4 (XV), on 14

4 Th e principle of the right of self-det er mination is generally subdivided int o extern al and
int ernal. This article refer s predominantly to the exte rna l sense .

5 Th e literature on th is subject is very rich and the following references are not to be
int erpreted as an exhaustive list. For a thorough understa nding of self-determination ,
see : Cassese A., Se!fDelermination if Peoples: A Legal Reappraisal , Cambridge, Cambridge
University Press, [ 99 5 , 375 pp. ; Crawford J. , The Creat ion if States in International Law,

Oxford, Oxford University Press , 1979 , 500 pp.; ChristakisT., Danspekgru ber W, Watt s
A., Se!f Determination and Se!fAdmini strati on - A Sourcebook, Boulder /London, Lynne
Reiner, 19 97, 5 12 1'1'. ; Duursma J. , Fragmentation and the International Relations ifMicro

States, Cambr idge, Cam bridge University Press, 1996, 46 1 pp.; Franck T. , Fairness in

Internat ional Law and Instit utions, Oxford , Clarendon Press, 199 5, 500 pp.; Gayim E. , The

Eritrean Qyestion. The Confl ict Between the Right ifSe!f Determinatio n and the Interests ifStates,

Upp sala, Swedish Institute of International Law, 1993, 7/ 6 pp. ; Higgins R., Problems and

Process: Internati onal Law and How We Use It , O xford, Oxford Univer sity Press, 1994, 274

pp. ; Jennings R.Y., The Acquisition ifTerri lory in International Law; Manchester Univer sity
Press, 196 r , [ 26 pp. ; Kohen M.G. , Possession contestee et souverainete territoriale, Paris, PUF
(Publications de l 'Institut Univer sitaire de Haut es Etudes Internationales, Geneve), 1997 ,

579 pp.

6 External self-de ter mination can be exercised by three differe nt procedu res: indepen ­
dence, associatio n and integ ratio n. Intern al self-determi nation on the othe r hand is
under stood as the right of every people to exercise their political, civil, economic, social
and cultu ral right s within their state. For a thorough und er standing of this latt er see:
Christakis, T. , "Le droit Q I 'autodeterminat ion en dehors des situat ions de decolonisat ion", Pari s,
Docum entation Fran cai se , 1999 ,476 pp.
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December 1960 . The pr inciple of self-determ ination is twi ce ar ticulated in the Charter

of th e United Nations: in Article I, Paragraph 2 : "T he Purposes of th e United Nations are

. .. to develop fr iendly relations am ong nations based on respect for th e principl e of equal

rights and self-dete rm inatio n of peopl es"; and Ar ticle j j : "W ith a view to th e cre ation of

conditions of stability and well -being which are necessary for peaceful and fr iendly rela­

tion s among nations based on respect for th e principl e of equal rights and self-determ i­

nation of peopl es". Th e formula "equal righ ts and se!fdetermination" app ear s in these tw o

ar ticles; th e sense seems to be th at the rights of th e peopl es of one state should be protect ed

from inter fe rence by other states .Thi s int erpreta tion can also be under stood in relation to

th e fact that in 194-) it was th e r ights and obligations of th e sovereig n Member States that

was th e main preoccupation .7 It was not conceivable to consider th e r ight s of those not yet

indep endent. What was being provided for were th e equal rig ht s of states, not of individu­

als.'

The decisive Declaration on th e Granting of Independ ence to Colonial Co untries and

Peopl es - UN General Assembly Resolution I) 14- (XV) - was adopted by a clear majority

and reflects th e anti -co loni zation sentiments pr evalent throughout th e ( 9 ) OS and confirms

the formation of an exte rnal right to self-de term ination of colonized peop les as a genera l

principl e of law! Princip le 2 of th e Resoluti on state s thi s right , but th is revoluti onary right

conce rn s only some peopl es, in concreto th e territories registered under th e obligations of

Article 73 (e ), Chapte r XI in th e UN Char ter. '0 Chapter XI is entitle d Declarat ion Regarding

Non-Se!fGoverning Territ ories, and covers th ose colonial territories for wh ich th e respective

Member States (Administrating Powers) have or assume respon sibility in compliance with

Ar ticle 73 (e) .

Following this conclusion , it was not int ended , during th e adoption of Resolution

1) 14- (XV) on 14- Decem ber 19 60 , to crys tallize th e right of self-de term ination to all uni ­

versal peopl es. In thi s context , we should also recall th at Pr incipl e 6 of Resolution I ) I 4­

(XV) procl aims the sovereign r ights and terr itorial integrity of all Member State s, whi ch

dem onstrates the restricti ve application of th e ann oun ced "inali enable right" of all peoples.

Unlike Greenland, Th e Far oes were not registered as a non -self-governing territory und er

Chapter XI of th e UN Char ter.

In the context of th e exam ination of Faro ese self-det ermination, on e mig ht be

tempted to induce an autonomou s source for thi s inherent right. Th e Dani sh Government

has on several occasions uni laterally declare d that th e Government wou ld respect a deci­

sion by the Faroese peopl e to change their const itut ional or international legal status. We

7 Higgins R. , Problems and Process: International Law and How He Use It , O xford, Oxfort
Univer sity Press, 1994, p. 11 I .

8 The travaux -preparatoires of the Char ter confirm this und er standing of the phrase: see VI

UNCIa 300 .

9 Cassese A., Se!fDetermination if Peoples: A Legal Reappraisal , Cambr idge, Cambridge
University Press, 199) , p. 17 1.

10 Ibul . , pp. 69-72 .
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should recall that a unilateral act is defined as an act imputable to one sole subj ect of inter­

nat ional law."

Unilateral acts are not stipulated as a source in international law in Article 38 of th e

Statute of th e Int ernational Court of Justice .The Permanent International Court of Just ice

(PIC]) and th e ICJ have, however, recognized voluntary formation of law as an autono­

mous source of int ernational law. " In the East Gr een land Case, I) April 1933, th e PICJ

recognized that a verbal declaration of 19 July ' 9 I 9, by the Norwegian Minister of Foreign

Affairs , Ihlen, to th e Danish Ambassador had binding legal effects for Norway. 'l Th e Danish

unilateral declarations towards the Faro ese people cannot, nevertheless, be interpreted as

binding on Denmark, on the legal basis of a voluntary formation of law, because th ese de c­

larations have been expre ssed int ernally in th e Danish Realm and exclude , therefore, any

auto -normative formation in positive international law.

International law being a normative legal system , other subj ects than the co lonized

people became entitled to self-determination. UN General Assembly Resolution 2621)

(XXV), adopted on 21) O ctober '970, has been recognized as one of th e most significant

pronouncements on the right of self-det ermination approved by th e UN Gen eral Assembly.

Not on ly are non-self-governing territories granted the r ight to exte rn al self-dete rmina­

tion, but peoples subject to military occupation are also attributed this right. Pr incipl e (e)

of Resolution 2625 (XXV) specifies that "self-determination being possible in situations of

colonialism, and th e subjection of peoples to alien subj ugati on, dominati on and exploita­

tion ."This provision has a rigid connotation , and shall be interpret ed as occupied tcrrito ­

ri es ':' upon the termination or susp ens ion of military hostilities . "

Th e international jurisprudence , even visionary and progressive in th ese specific

cases, also provides conclusions to a rath er st r ict interpretation of"self-de te rm ination of all

peoples" . By 1971 , th e ICJ, in the Namibia Opinion, made clear th e normative rol e of inter­

national law and affirmed that th e subs equent development of international law in regard to

non-self-governing territories, , 6 as em bodied in th e Charter of the United Nations, mad e

the principles of self-determination appli cab le to all of th e no n-self-governing territories . ' 7

To illuminate this interpretation, reference can also be made to th e Separate Opinion of

Judge Hardy Dillard in th e Western Sahara Advisory Opinion of 6 October 1975, which

noted that:

I I Daillier P. , Pellet A. , Droit International Public, Paris, LGDJ, 2002. , p. 362.

12 PICJ, East Greenland Case ( 1933) , Seri esA /B, number 1)3, p.69 ; ICJ, Nuclear Essays (1974),

Rep. 1974, p. 268 , para . 43.

13 Daillier P. , Pellet A., op. cit, p. 31)9.

14 See General Assembly Resolution 3236 (XXIX) 1974 (Palestin e) ; Genera l Assembly
Resolution 2I 44 (XXV) 1987 (Afghanistan) .

II) Cassese A., op.cit. , P: 72-76 .

16 Higgins R., op.cu . , p. 116-118.

' 7 Legal Consequences for States of the Continued Presence of South Africa in Namibia not­
withstanding Security Council Resolution 276 ( 1970) , Advisory Opinion, ICJ Reports
(19 71) 16at3I.
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".... norm of international law had emerged regardin g non-s elf governi ng territo ­

ries under the aegis of the United Nations." , 8

12 7

Ne ver theless, many rebel mov em ents have pro claim ed th eir right to self-determination ,

notwithstanding th eir respect ive peoples neither being notifi ed und er Chapter Xl of th e

UN Char te r, nor militarily occupied. Illustrative examples can be ma de to th e unilat­

eral indep enden ce declaration s of Chechney (2 Novembe r 19 91), Nagorno Karabakh (6

January ( 992) , and th e Serb population of Bosnia-H erzegovina ( 9 Janua ry 1992) .

Article I of th e Internation al Human Rights Covenants" has in many cases served as

legal referen ce for th ese demands for indepe nde nce . Th ese two inte r national instruments

were ado pte d after th e decision was taken to advance th e Univ ersal Declaration of Human

Rights, ado pte d on 10 December 194-8, th rough a seri es of int ernation al treaties wh ich

were eventually adopted on 16 December 1966 .

Th e Danish Government has, in accordance with the International Covenants on Civil

and Political Rights, and th e Covenant on Social, Economic and Cultural Rights , reported "

the implem entation of th e human righ ts provision s in what conce rns Th e Faro es under

Ar ticle I , "all people have a r ight of self-de termination ."" Cou ld one conclude that th is

Dani sh co nduct was a constituti ve act recognizing th e Faroese exte rn al self-determination ?

Conform to Article 3 2 of th e Vienna Co nvent ion on th e Law ofTreaties" "recourse may be

had to supplem entary m eans of inte r pre tation, including th e preparatory work of the treaty

and th e circumstances of it s conclusion , in order to co nfirm th e meaning resulting from th e

application of ar ticle 3 I "to determine th e exac t inte r pre ta tion of a treaty provision .Taking

into conside ration th e travaux preparatoires and th e international legal doctrine, " this provi­

sion of th e Covenant, apart from occupi ed territories and non-self-governing territor ies, "

entitles onl y int ernal sel f-de te rmi nation, to be understood as th e inte rnal promotion of

political and civil rights ," whi ch also pr evails for the Faroese people .

To confir m th e latter, it is interest ing to note th e Second Opinion of th e European

Community Arb itral Comm ission, called the Badinter Comm ission , duri ng th e armed conflict

18 ICJ Reports (1 975), 12 at 121 - 122 (sep. op. Judge Dillard) .

19 The Covenant relative to Civil and Politi cal, and the Covenant relative to Social, Economic
and Cultural Rights were signed 16 December 1966 and en tered into for ce on 23 March

197 6 .

20 Ar ticle 4-0 and 16 oblige the Cont racting Parties to report to the Human Rights
Committe e the implementation of the pr ovided provisions.

2 I UN Doc CCPRI C/ DN KI 1991 4- of 22 February.

2 2 The Vienna Conventi on on the Law of Treaties, 23 May 1969 , I 15"5" UNT S 33 I.

23 Cassese A., op. cit . , pp. 5"4- - 5" 6 .

24- Franck T. , Fairness in Internati onal Law and Institu tions, Oxford, Clarend on Press, 1995", p.
15"6.

25" Crawford J., "State Practice and International Law in Relation to Secession" , British

Yearbook rflnternational Law, 1998 , pp. 9 2- 96.
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in the Balkans . According to thi s Opinion ( 11 January 1992) , the interpretation ofArticle 1

of th e Covenants shall be understood as the right of every indiv idual in the Serbian part of

Bosnia-Herzegovina to belong to any religious, ethnic or linguistic communitv." In other

words, it promotes the interpretation of this provision as an internal self-de term ination

right.

A source of confusion , how ever, is that no provision in th e Covenants is addressed

to contravene a po ssible broad interpretation of Article I, as for example Principle VI"

in th e UNGA Resolution 1514- (XV). Another anal ogy can be made with th e Helsinki

Declaration, concluded , under the aegi s of the Conference on Security and Co -operation

in Europe, on 1 August 1975, which in its Principle VIII treats equal rights and self-de ter ­

mination of peoples . Principle IV provides that the territorial integrity of all States is invio­

lable and avoids in fine a loos e interpretation of Principle VIII. "

If we recapitulate these legal facts , one can say thatThe Faroes do not constitute a sub ­

ject in international law, because this territory is not subscribed under the obligations of

Article 73 (e) of the UN Charter and the Faroese people are not in a situation of colonial­

ism and subj ection of peoples to alien subjugation, domination and exploitation.

However, th e fact that Article 1 in the Covenants is not contraven ed by provisions

proclaiming the principle of territorial int egrity makes it interesting to analyze closely the

prevailing political circumstances during th e adoption of this "dynamite provision'" with

particular em phasis on the Danish position.

Adoption ofArticle I in the Human Rights Covenants

During the drafting of the Human Rights legal instruments, the entire issue was obfuscated

by th e then prevailing antagonism between Eastern and Western bloc countr ies, wh ere th e

West ern powers as a general rule did not vote for resolutions proposed by countries from

the Eastern bloc and vice versa. The provision governing a people 's right of self-determina­

tion became a focal point in this on -going confrontation and a strong opposition occurred

to the draft proposal to insert th e current Article 1 in the Covenant. On 5 February 1952,

a vote was held to determine which vers ion of common Article 1 should be inserted in th e

two Covenants. The main point of opposition to this provision was the vague definition of

"people"!" causing some countries to vote against th e language of Article I .

26 lbid., pp. 103-104-.

27 PrincipleVI:"Any attempt aimed at the partial or total disruption of the national unity and
territorial integrity of a country is incompatible with the purposes and principles of the
Charter of the United Nations."

28 Cassese A., op. cic ., pp. 285-288 .

29 British Delegate : UN Doc. Ale. 3I SR.64-4- (I 9H) P. 101, para . 15.

30 Duursma J., Fragmentation and the Internation al Relations if Micro States, Cambridge,
Cambridge University Press, 1996, p. 31.
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For some States, the perception of self-de te rmi nation was considered too nebulous

to be included in an inte r nat ional conventional instrument. J ' Th e oppos itio n bloc" also

argued th at the UN Charter only provid ed for sel f-de te rmi nation as a principle and not as

an inalien able r ight of peoplcs.!! Facing this vigoro us oppos itio n , th e UN General Sec re tary

proposed to att ach Article 1 as a declarat ion to th e Coven ant. " Denmark was among th e

colonial Member States oppos ing th e pro cedure for self-determ ination provid ed for in

th e Co venant. Denmark considered the controvers ial co mmon Ar t icle 1 as granting th e

right to secession to peopl es within Member States" and thus vote d against UN General

Assem bly Resolution 545 (VI) to incorporate th e curre nt Ar ticle 1 int o th e Covenants. It

would appe ar that the Dani sh position was th at a people 's right of self-dete rmination was

too com plex an area to be inserted in int ernation al legal instruments that were to be given

binding effect J ' and held the view th at th e constr uction "ever y people" was too broad"

and unnecessar y. Thi s was not a so litary inte r pre tation , but was shared with th e colonial

empires . "

Can th e Danis h opposition to th e insertion of th e current Article 1 possibly be inter­

pr et ed as action to pr event further territorial diminishment?Thi s may be th e case , given

Denmark 's overseas territories, Th e Faro es and Greenland, wh ose geos trateg ic importance

canno t be ign ored as a fact or in Danish geo po lit ical strategi c policy during th e Cold War.

Maintaining these two overseas territori es in the Danish Realm , Danish political influence

in policy-making in int ernational relation s was unquestionably increased .

Th e Faroese Hom e Rule Act, implem ented on 1 Apr il 194 8, refers to "det Fcereske

[o lk" [the community of the Faroese peopl e] and "et sel vstyrendeJ olkesamJ und " [a sel f-govern­

ing peopl e 's socie ty ]. It is not incon ceivable to state that th ese pro vision s we re in th e mind

of th e Dani sh delegati on and ipsoJ acto influen ced th e Dani sh oppos ition to th e adoption of

Resolution 54 5 (VI), in ter alia because no definition of"people" was in th e provision .

31 Denma rk (A/C.3 /S R. 644, para. 2).

32 The following countr ies represented the negative vot es when UN General Assembly
Resolution 545 (VI) was adopted , Australia, Belgium, Canada, Denmark, France,
Holland, the Unit ed Kingdom .

33 The French and English ver sions ofArticle 1, paragraph 2 of the UN Charter are different.
The English version of the purposes of the Unit ed Nation s is: "To develop friend ly rela ­
tions among nations based on respect for the princip le of equal right s and self-determina­
tion of peop les," .. . "Developper entre les nati ons des relations amicalesJo ndees sur Ie respect du

principe de I 'esalite de droits des peuples et de leur droit adisposer d 'eux-memes, .. ." . (Emphasis
added).

34 UN Doc. A /C. 3/SR .633 ( 1955) .

35 UN Doc. E/CNASR.369 ( 1953) P.5, 16; UN Doc E/CN.4 /S R .3 70 ( 1953) & UN Doc.
A / C. 3/ SR .64 2-67 0 ( 1955) pp. 90, 94, 124 - 126, 143, 225 & 23 I.

36 UN Doc. A I 3077 ( 1955) p. 12, para. 31.

37 UN. Doc.A/C 3/SR .67 6 ( 1955) p.262.

38 Duursma ]. , op.ci t. , p. 31 (including Austra lia, Belgium, France, and the Unit ed
Kingdom ).
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Denmark has experienced a number of territorial dimin ishments. After the

Napoleonic Wars, Dani sh-controlled Norway, a part of the Regal Monarchy Union, was

ceded to Swed en by the Convention of Kiel (14 Janu ary 18 14) in what can be con sidered

as a ter ritorial rel inquishm ent . In Bismarck's attempts to unify Germany, Schlesw ig and

Holstein were wrested from Denmark in the seco nd war of Schleswig ( I 864). Denmark was

a signatory party to the Peace Trea ty ofVienna on 30 O ctober 1864, and ceded the Danish

King 's sovereignty over these regions. Th e West Indies were sold to the United States on 4

August 19 16, Iceland established its inde pende nce on I December 191 8 after having signed

a bilateral agreem ent with the Danish Government, which was adopted by the Assembly on

30 Novem ber 1918 . Most impor tant in th is conte xt is that Th e Faroes had a sui generis gov­

ernme nt whil e Denmark was occupied by Germany during the Second World War.

After the war, lengthy negotiations were held between Faroese officials and the Dani sh

Government about the future constitutional status ofTh e Faroes. A referendum was organ­

ized on 14 September 1946 , in whi ch a small majority voted in favor of indepe nde nce .Th e

Faroese Assembly then confirme d thi s plebi scit e, whi ch resulted in th e dissolution of the

Faroese Chamber on 24 Septe mber 1946 by the Danish Government. This disregard for the

referendum happen ed in spite of the pr ior declarations of Prime Mini sters Vilhelm Buhl"

and Knud Kristensen;" pronouncing the constitutive value of an eventual referendum sur­

rounding the Faroese consti tut ional issue in the Danish Realm .

Arguably, one can claim that since th e Dani sh Government was already ready to

accept an eventual sece ssion of The Faroes during th e bilateral negotiations in 1945 and

I 94 6 , it seems unreasonable of Denmark in 1946 not to register Th e Faroes as a non-self­

governing territory. Th is latter is also grounded in other historical facts concerning the

integratio n ofThe Faroes to Denmark.! '

In spite of the fact that Th e Faroes were not registered as a UN Chapter XI subject,

on e can nevertheless not excl ude the study of Th e Faroes as such an enti ty. Some territo­

ries have notably been regi stered by the Gen eral Assembly as non- self-governing territories

despite th e exclusion of these territories wh en the colonial empires in 1946 unilaterally

registered wh ich territories were to be considered as non -self-governing territories.

This procedure has been legally founded on Resolution 1541 (XV), whi ch enuncia te s

some principl es to determine thi s qu esti on . In this context, it can be conside re d as perti­

nent to examine whether th ese enunciate d principles reflect inte rn ational custo mary law

39 Declaration ofViihelm Buhl in the Faroe se newspaper, Dimmalauinq, 27 Octob er 1945 .

40 Danish proposal for the negotiations procedure between the Faroese official repr esenta­
tives and the Danish Govern ment during the negotiations in Januar y to March 1946. My
translation :"The Ministeries Delegation has expressed that, if the Faroese people aspire to
independence and dissoluti on with the historical relations to Denmark , this decision will
be respected .""Ministeriets Delegation hat givet Udtryk J or, at man, hvis Pcerinqerne matte enske

denJulde Selvstcendigh ed og Opher ifdet Historiske Samh ersiorhold med Danmark ,juldt ud vii res­

pektere deue 0nske. . ."

4 I See irifra.
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and whether The Faroes can be considered as concerned by these cr iteri a in spite of not

having been registered as a non -self-governing territory by Denmark .

The Principles Enunciated in Resolution 1541 (XV) and Their Binding Character

As pr eviously described, the non- self-governing territories only becam e entitle d to the

extern al right to self-determi nation und er positive international law after the ado ption of

Resolu tion I ) 14 (XV) . To ensure that a peopl e 's right to self-de te rmination could not be

usurped , guidelines regarding non -self-governing te r ri tories were promulgated by the UN

General Assembly.

UN General Assembly Resolution I HI (XV) deals with "Principles whi ch sho uld

guide the Members in determining whether or not an obligation exists to transmit the

information called for und er Article 73 (e) of the Charter." Thi s Resolution was adopted

on I) December [960 with the aim to ensure that territories that were def acto colonie s

and fulfilled the cumulative cr iter ia in the resolution , could be att ributed with the rig ht to

self-de te r minat ion in spite of a refusal by the colonial state to register its colonies as non ­

self-governing territories. Resolu tion 1)4 1(XV) was adopted with a view to recogni zing

the Portugese and Spanish colonies as non -self-governing ter ritor ies; these two latt er states

ente red the United Natio ns only in 19 )) and refused to register their colonies pur suant to

Chapter XI of the UN Char ter.

As previously explained, the year after the ratifi cation of the UN Charter, the General

Assembly ado pted Resolution 6 6 (I) enco uraging all Member States to register their colo­

nies as subjects according to Chapte r XI of the UN Charter. Th e modest Article 73 of the

UN Charter refers on ly to se!fgovern ment , and not independence . Th e colonial empires

decid ed herein uni later ally whi ch nat ion al territories were to be registered . Denmark was

one of the eight co lonial Member States who registered an overseas territory. Denmark

chose only to register Greenland as a non -self-governing ter r itory.

Before we enter the discussion conce rn ing the normative value of Resolution 1 ) 41

(XV), we must not forget that , in confo rmity with Ar ticle 13 of the UN Char ter, th e reso­

luti ons of the UN Gen eral Assembly are only recommendations. However, the prin ciples

of these "no n-binding" resolutions can becom e part of th e international corpus juris. Article

38 ( I) (b) in the Statute of the Int ernational Co ur t of Just ice recognizes international cus ­

tomary law as an official source in internation al law. Quite int erestingly, the Statute do es

not, however, establish wh ich compo nents shall be established in determining the exist ­

ence of an int ernational custo mary norm . Ar ticle 38 ( I)(b) or iginated in the Statute of

the Permanent Cour t of Int ernational Just ice and was drafted in the Leagu e of Nations

Advisory Committee of Jurists in 19 2 0 . What does appear from the drafting history is

that those responsible for Article 38 ( I) considered that there were two elements wh ich

made up custo mary law : state pra ct ice, the objec tive clement , and the attitude tow ard s

that pra ctice, termed the subjec tive element or opinio juris.' >Whose pra ct ice counts? It is

42 Mendelson M.H., Rew ei/ des Cours, 19 9 8 , P: ( 9) .
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not just th e practice of states which contributes to th e development of customary rules.

The practice of international organizations can also cr eate customary rules .! ' In voting for

or against a resolution of the UN General Assembly, states are engaging in a form of state

practice and are making manifest th eir subjective attitude about th e rule in question ." The

role of international organizations in generating international customary rules cannot be

und er estimated .

To constitute a viable usus element , the practice has to be uniform . In th e Fisheries

Case" the ICJ emphasized that although a ten -mile closing line for bays had :

" ... been adopted by certain States. . .oth er States have adopted a different limit.

Consequently, the ten-mile rule has not acquired the authority of a general rul e of

international law."

In th e North Sea Continental Shelf Case the Court demanded the practice in question to

be, not onl y uniform, but also exte nsive and th e practice should include that of "States

whose interests are specifically affected .YThis is, of cour se , not pertinent in determining

local customs, but highly rel evant when finding gen eral rules of international law binding

on all members of th e int ernational community.

The Court itsel f often seems to approach the qu estion of sources with a certain loose­

ness. In some judgments and op inions, UN General Assembly resolutions are referred to

without any clear indi cation as to what legal purpose their invocat ion serves ." Are those

resolutions mere historical events, or evidence of practi ce, or do they carry some norma­

tive weight?The Nicaragua v. United States Case is a clear illustration of the Court using

Gen eral Assembly resolutions as opinio juris. Referring to ce r tain General Assembly resolu­

tions and in particular Resolution 2625" (XXV), 4' th e IC] said that the effect of consent to

th e text of such resolutions must be understood "as an acceptance of th e validity of the rule

set of r ules declared by th e resolutions by thcmsclves .? "

The same po stulate can be stated about certain provisions, and most particularly point

4, in General Assembly Resolution 1803 (XVII) (14 December (962) concerning th e sov­

ere ignty of natural resources . This can be grounded in th e conclusion of th e sole arbitra-

43 IC] Advisory Opinion, "Reservations to the Genocide Convention", ICJ Reports, 195" I, p.

'5".

44 Mendelson M.H ., op. cit ., p. 202.

45" Fisheri es Case, ICJ Reports '95"', p. I 16 at 13 I .

46 North Sea Continental Shelf, ICJ Reports, 1969, p. 43, para . 74.

47 Higgins R., op. cit ., p. 37.

48 See UNGA Resolution 25"35" (XXIVB) '970 and 2672-C, '970; UNGA Resolution 3236
(XXIX) 1974 (Palestine); UNGA Resolution 2144 (XXV) 1987 (Afghanistan) .

49 ICJ Reports (1986), Military and Paramilitary Activities in and against Nicaragua, p. 14 at
100.
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tor, Professor Ren e-Jean Dupuy, in the Texaco Award . '0Professor Dupuy assessed that th e

int ernational customary legal valu e of th e provisions was clear. He grounded this conclu­

sion esse ntially in th e broad Gen eral Assembly vote" and secondly in th e relative practice of

th e upstanding Resolution . As an analogy, it can be mentioned that Resolution 1~41 (XV)

was adopted with a very broad majori ty" receiving support from different countries from

different blocs. Following this reasoning, on e could postulate th at an opinio juris is pr esent

in this case . But what was th e Danish position to thi s ind eed very significant Resolution?

Denmark vot ed positively to Resolution 1)4 I (XV) and apparently distinguish ed

itself from other colonial Member States, such as th e United Kingdom, Fran ce and

Australia, who abstained. It was even Ambassador Boeg, th e Danish representative to the

Fourth Committee of th e UN, who subm itted Resolution I~41 (XV) before th e General

Assembly.

Furthermore, Resolution 1)41 (XV) has been very explicitly practis ed granting ind e­

pendence to inter alia Mo zambique, East Timor and Angola, as the adoption of Resolution

1)42 (XV) " applying th ese principl es to Portugal and Spain proves. Denmark vote d in

favor also of this latter Resolution, whi ch was, arguably, approve d by th e conce rned states

conform ing to th e stipulate d demands in the North Continental Shelf Case .Th e respect and

conduct of Resolution 1)42 (XV) can be conside re d as having legally qualifi ed Resolution

1~41 (XV) as international customary law by assimil ating th ese territories to th e non -self­

governing territories, regardless of whether or not suc h regi stration had been submitted by

th e metropolitan Administrating Power. Also Gen eral Assembly Resolution 41 /41A'4 has

applied Resolution 1)41 (XV) wh en recall ing that New Caledonia shall be con sidered as a

non-self- governing territory in spite of th e Fren ch negligen ce of it s obligations since th e

register in I 946 of thi s island as such a territory.

~o Texas Over seas Petroleum Co / California Asiatic Oil Co. v. Government of the Libyan
Arab Republic, 17 lLM 3, 29 (1978), 53 ILR 389 (197 9).

)I Ibid , para . 87. "EnJo nction des conditions de vote precedemm ent evoquees et tradui sant une opinio

juris communis, la resolu tion 1803 (XVII) para it au tr ibunal de ceans rif/eter I 'etat du droit coutu­

mier existan t en la matiere. En ~ffet , apar tir du vote d 'une resolution constatant I 'existen ce d 'une

regie coutu miere, les Etat s expriment clairement leur opinio n . L 'acquiscement en I 'espece d 'une

maj ori te d 'Etat s apparten ant aux d!ffirents groupes representatils iru l ique sans ambiquite la recon­

naissance universeJle des regle s incorporees..."

~ 2 Resoluti on I ~41 (XV) was adopt ed with 69 affirmative votes, 2 negative and 21 absten­
tions.

53 In Resolution 1)42 (XV) of I ~ Decemb er 1960 the General Assembly recalled "differ ­
ences of views . . .concerning the status of certain territories und er the administrations of
Por tugal and Spain and descr ibed by these two States as overseas provin ces of the metropoli­
tan State concern ed ." Moreover, the General Assembly stated that it considered that the
territories und er the administration of Portugal, which were listed therein were non -self­
govern ing territories within the meaning of Chapte r XI of the Charter. Portugal accepted
th is position in 1974.

H UNGA Resolution 41 /4IA, 2 December 1986, was affirmatively voted and placed de j ure

New Caledonia as a non- self-governing territory, pursuant to Chapte r Xl of the Charter.
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One m ight reasonably state that Resolution 1 )41 (XV) reflect s int ernation al custo m ­

ary law, as an opinio juri s docs exist . A temporal argument can also be presented to found

this po stulate. Resolution I HI (XV) was ado pte d th e following day after th e adoption

of th e decisive "Declaration on th e Granting of Independen ce to Col onial Co untr ies and

Peoples" whi ch, togeth er with th e broad affirmative maj ority, reflects th e since re attitude

of th e states in wh at concerns th e subj ecti ve opinio juris question of thi s Resolution . Having

co nfirmed th e binding charac ter of Resolution I H I (XV) for all states in th e int ernat ion al

com munity, it is left for us to exam ine wh ether The Faroes can be considered as fulfilling

the cr ite r ia.

To det ermine if Denmark is under an international obligatio n to registerTh e Faroes as

a non -sel f-governing territory, we shall turn to th e guide lines in th e Annex to th e Resolution

I HI (XV) whi ch in Pr incipl e I establishes th at Chapte r XI of th e UN Charter is applica­

ble for co lony known territories ; meanwhile, Pr inciple IV enunciate s that there "prima

Jacie is a obligat ion to transmit information in resp ect of a territory which is geographi­

cally separate and is dist inct ethnicallyI and or culturally fro m th e co untry administer ing."

Principl e V" conce rns th e bilateral administrative, political , econom ic and historical rela ­

tion s. Principle VlIl deals with th e int egration pro cedure , and sta tes: "Integ ra tio n with an

ind ep endent state sho uld be on th e basis of com plete equality between th e peopl es of th e

ers twhile non-sel f-govern ing territory and th ose of th e independent country with wh ich

it is int egrated . . ."

First of all , it could be pertinent to analyze th e Faroese situation in th e conte xt of

Pr incipl es I and VIII. Are The Faroes a co lonial territory? Fur thermore, how were th e

islands integrated in th e Danish Realm? A priori on e can respond negatively to th e first

question, but a reasonable answer can only be provided, once th e Faroese contextual sense

of Prin cipl e VlIl is assessed.

No rway claimed Th e Faroes as far back as th e early eleventh centur y and Th e Faro es

fell at th is point under No rwegian jurisdicti on . Afte r (4)2 , Denmark and Norway formed

a uni on , th e Regal Mon archy Uni on , which was gove rn ed und er a joint Mon arch . After

th e Na po leo nic war s, by the Treaty of Kiel , Ar ticle 4, \h Swede n gained No rway. Though ,

)) Pr inciple V:"O nce it has been established that such a primafac ie case of geographical and
ethnic or cultur al distinctn ess of a territory exists, other elements may then be brought
in considera tion. These element s may inter alia be of administrative, political or juridical,
econo mic or histori cal natur e. If they effect the relationship between the metrop olitan
and the territory concerned in a manner which arbitrar ily places the latt er in a position or
status of subordination, they support the pr esumption that there is an obligation to tra ns­
mit information under Art icle 73 (e) of the Char ter. "

) 6 Ar ticle 4 : "Sa Majeste le Roi de Dannemarc, tant pour El/e que pour Ses Successeurs au Trone et
au Ro),aume de Dannemarc, renonce irrevocabletnent et aperpetu ite, enf a,·eur de Sa Majeste Ie Roi

de Suede et de Ses Successeurs au Trone et au Ro),aume de Suede,ataus Ses droits et titres sur Ie

Ro),aume de Norveqe, savoir les Eveches et Baillapes ( Stp:) ci-apresspecifies,ceux de Christiansand,
de Berqenhuus, d'Aaaerhuus et de Trondheim avec Ie Nordland et le Finmarken [usqu 'auxJrontieres
de /' Empire de Russie.
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as Article 4- reveals, th e Norwegian over-seas dep endant territories th e Faroe Island s,

Iceland and Greenland were not cede d to Swed en and became thereafter Danish territo­

ri es. Th is provision confirms int er alia that th e Faroe Islands never ceased to be Norwegian

territory during th e Regal Monarchy Un ion, in spite of th e Dani sh dominance. Following

th e Norwegian /Danish territorial dispute about th e sovereignty of East Greenland , th e

Permanent Court of International Justice (c April 1933) referred to th e Kiel Convention

wh en determining th e Danish sovere ignty in East Greenland. By the reasoni ng of th e East

Greenland Case of th e PClJ, Norway never ceased ind ep endently to ex ist as an inde pe nd­

ent state during th e Regal Monarchy Union and neither did its over -seas dep endent ter­

ritories .

Un de r th ese circumstance s, The Faro es we re arbitraril y integrated into th e Danish

Realm pursuant to a post-war treaty. Of course, in th e beginning of th e nineteenth century,

wh en a volunta ry conception of international law pr evailed , annexation and post-war terri­

torial agr eements were not prohibited under inte rnational law. Consistent wi th Article 64-"

of th e Vienna Convention on th e Law of Tre aties , th e app earance of a j us cogens norm do es

not have retro activ e effect . A similar distribution of a territory, as establishe d by th e Treat y

of Kiel would be incon ceivable under conte mporary public intern ational law, but this does

not change th e legality of th e Faroese integ ration into th e Dani sh Realm in 18 14-.

Historically, it is, however, inte res ting to bear in mind that th e Faroese people

have never given th eir consent to be integrated into th e Danish Realm . Th e island ers

have only on ce expre ssed th eir wil l in a referendum on thi s qu esti on, on 14- September

I 94-6! Furthermore, during th e drafting of th e Dani sh Constitution in the years before its

implementation in 184-9, th e Faro ese people were onl y represented by th e former Danish

Prefect in Th e Farc es, F. C. Plev en .The Consti tution was app lied in th e following year to Th e

Faroes by an ordinary act of legislat ion , without any consent of th e Faro ese peopl e or the ir

Assembly (whi ch had been dissolved by th e Danish King in 18 I 6 , to be recon stituted as a

consultative body in I 8~2) . These circumstances can arguably be conceived as a det ermi­

nant fact or in deciding wh ether a territory qualifi es to fall under th e obligations of Chapter

XI of the UN Charter, or wh en assessing wh ether th e Faroe Islands are a colonial territory

and if th e insular people consente d jointly and equally to being integrated into the Danish

Realm in accordance with Resolution I ~ 4-1 (XV).

Responding to th e four th and fifth princip les, it should be noted in terms of geogra­

phy that'Iorshavn , th e cap ital city of'The Faroes, is 1 300 kilometers away from Copenhagen .

Furthermore, th e Faroese people are, in terms of culture, separate from th e Danish people,

Ces Eveches, Baillaqes et Provinces,embrassant la totalite du Royaume de Norveqe, avec tous les habi­

tants, villes, ports,Jorteresses, villages et isles sur toutes les cutes de ce Royaume, ainsi que les depen­

dances, - la Groenlande.les isles de Ferroeet Islande non comprises. - de meme que les prerogatives,
droits et emolumens, appartiendront desormais en toute pto priete et souverainete aSa Majeste le Roi

de Suede, etJormeront un Royaume reuni acelui de Suede". (Emphasis added) .

n Article 64-: "If a new peremptor y norm of general inte rn ational law emerges, any existing
treaty which is in conflict with that norm becomes void and terminates."
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fulfilling Pri ncip le IV in Resoluti on 154- 1 (XV) .Th e disti ncti ven ess of th e Faroese people is

unquest ionable .The Faroese peopl e are of No rwegian descent and can be considere d as an

"ind ependent" peopl e. Th is is so both according to th e Germanic objec tive" perception of

a peop le that prevailed during the positivi sm of the late half of th e ninet eenth century; and

also acco rding to the Fren ch doct r ine" of cr ite r ia for defining a peopl e .Th e latt er not only

dem and ed the presen ce of th e objective clem ents, but also dem and ed a collective will or a

"com mon soul"?" of a peop le .

Thu s, Denmark is histo rically, morally and in accordance with int ernational law

bound to register The Faroes as a non -self-governing territory. The histo rical and legal

argum cnts have already been exam ined .

In what concern s other moral reasons, it is interesting to see that on 16 De cemb er

1965, Denmark voted in favor of Gen era l Assemb ly Resolution 2070 (XX) "Qyesti on <:f
Gibralt ar". Under Pr incip le I , t he General Assem bly invite d "the Governments of Spain and

of the Unit ed Kingdom . .. to begin witho ut delay . . . [appropr iate ] talks. . . [toward s] th e

implemen tation of th e Declaration on the Granting of Ind ependen ce of Co lonial Co untri es

and Peoples ."This Resolution was app roved with a broad maj ority" and th e Danish affirm­

ative vote is worth noting. In man y ways, th e Faroese int egrat ion int o th e Danish Realm

is sim ilar to th at of Gibraltar, which becam e a Br itish territory by the post -war Treaty of

Utrech t in 17 13. This Treat y has had the same constitutional importance for Gibra ltar as

the Treaty of Kicl has had forThe Faroes. Gibraltar is tod ay not a colony in th e etym ological

sense, but was registered by th e United Kingd om as a non -sel f-governing territory in 194-6.

It could therefore be argu ed that th e Danish Government ought to maint ain th e same posi­

tion vis-a-vis Faroese self-de ter mination, as it docs with regard to Gibralta r.

A Danish refusal to describe Th e Faro es under th e ob ligations of Chapte r XI of th e UN

Char ter can only be explained away if Denmark in its conduct at th e Gen eral Assembly, in

th e words of Professor Arangio-Ruiz, "did not mean it. ?"

58 The objective doctrine emphasizes the cr ite r ia to define a people are: a distin ct culture,
history, tradition , language, religion and race.

59 For a thoro ugh analysis of these cr iter ia, see: Renan E. , Qy 'est ce qu 'une nati on ?, Textes cho i­

sis et pt esentes par Joel Roman , Paris, Presses Pocket , 199 2, 316 pp.

60 Renan E. , op. ci t. , "une am e, un esprit , unejamii lle spirit uelle, result an t , dans le passe, de sou veni rs,

de sacrifices, de BIoires, souvent de dev ils et de reBrets comm uns; dans le present , le desir de conti nuer

de vivre ensemble. Ce qui constitu e une nation , ce n 'est pas de parler 10 meme lanp ue ou d 'appertenir

au meme Broupe ethnoqraph iqu e, c 'est d 'avoir jait ensemble de Brand es choses dans le passe et de

vouloir enjaire encore dans I 'ovenir", p. 52.

6 1 UNGA Resolution 2070 (XX), 9 1 affirmative vot es, none negative and I I abstentions.

62 Ruiz A., for an analysis of the UN Gen. Ass. as a soft- law legislator generator "The
Normative Role of the Genera l Assem bly of the United Nations and the Declaration of
Prin ciples of Fr iendly Relations ", Revue Canadien du Dro it International, 1972 , vol. III ,

p· 4-3 2.
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Conclusion

137

Some authors bel ieve that it is too narrow to conte nd that international law is defined as

th at whi ch th e IC] would apply in a given case." International law has to be identified by

reference to what th e actors (most often states) , often without ben efit of pronouncement

by th e IC], believe normative in relations with each other.

Denmark has , I believe, wh en adopting Resolution I .HI (XV), actively and coll ec ­

tivel y participated in th e emerge nce of th ese principl es to customa ry international law.

Combined with th e collec t ive enforcement and implementation of its principles again st

other UN Member States , th is proves the existe nce in positive international law of th e

principl es of th e Resolution . Fur ther m ore ,Th e Faro es can be esteeme d to fulfil th e cr ite r ia

set out in the Ann ex of Resolution 154 I (XV) and, th erefore, be deemed as required to be

regi stered as a non-self-governing territory.Th e failure of th e Danish Parliament to adopt a

resolution calling for th e regi stration ofThe Faro es under Chapter XI cou ld be viewed as an

attempt to subver t no rmative public international law by contrary sta te pract ice."

It is undeni able that Denmark by its conduct has tak en part in establi shing self-de te r ­

mination as an inali enable right for all peoples. Why sho uld thi s reason ing not prevail for

The Faro es?When Denmark held th e EU Pr esiden cy in 1987, it add ressed th e representa­

tives of most all of th e world's governments at a m eeting of th e UN General Assembly:

'T he United Nations has a ver y important role to play in the regard of impl ementa­

tion of self-dete r mination. Wherever the exerc ise of the right to self-dete rmination

is violated, it is only natural that the matt er be dealt with in the world organization.

Th e denial of this right anywhere is a conce rn of peo ples every where. ''' I

Based on such declarat ions and Danish votes in th e Gen eral Assembly concerning th e sel f­

determination of all peoples it would app ear th at Denmark is duty hound to respect and

advance th e inalienable right of th e Faroese people to sel f-d etermination by regi steringThe

Faro es under Chapte r XI of the United Nations Charter.

63 Higgins R., op.cit., p. 18.

64 See Ruiz A., op. cit . , p. 4 3 I .

65 UN Doc . 87 /349, in 3 EPC Bul., 1987, no . 2, P: 130.





6 - The Quebec-Canada Case
Compared to The Faroes and
Greenland

Lauri Hannikainen

What Is the Legal Significance of the Advisory Opinion (judgment) of the
Canadian Supreme Cou rt on Quebec's Claimed Right to Secede from the
Canadian Confederation to The Faroes and Greenland?

Among th e French- speaking majority population of Q uebec there is sub stantial suppo r t

for th e view that Quebec sho uld secede fro m Canada and form its own sovereign State .

Th ere cam e a time in th e mid - [ 9 90 's when th e Canadian Government found it advisable

to request an int erpretation from th e Supreme Court - how the alleged right of secession

should be assesse d in Canadian constitutional law and in int ernation al law. Th e Suprem e

Co ur t was request ed to give an advisory opinion . It is th e practi ce of th e Supre me Court to

issue its adv isory opinions in th e form of judgm ents. As a legal pronouncement of th e high ­

est co ur t of Canada th ese judgm ents/ advisory opinio ns are treat ed as binding.

The firs t qu estion posed to th e Canadian Suprem e Co ur t by th e Governor in Co un cil

in 19 9 6 in the case Rqerence re Secession e!f Qyebec' inquired about th e co mpe te nce of the

leadin g organs of Quebec, und er th e Canadian Con stituti on, to effect th e secession of

Queb ec from Canada un ilat era lly.T he second qu estion read as follows:

"Does international law give the National Assembly, legislature or Government of

Quebec the right to effect the secession of Quebec from Canada unilaterally?"

Reference by the Governor in Coun cil concern ing cer tain questions relating to the seces­
sion of Qu ebec from Canada, as set out in Order in Coun cil P.C. 1996 - [ 997, dated the
30th day of Sept emb er, 1996 . The decision can be found in Intern ational Legal Materia ls,
Vol. XXXVII, November 19 98 , pp. 134 0-1 377.

Sjurour Skaale (ed.), The Right To National Self-De te rmination. 139- 14 5.
© 2004 KoninkJijke Brill Nl~ Printed in the Netherlands.
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In th e following, especially the Suprem e Court's answer to this question is explained. 2

The Supreme Court had to assess the status and content of the right of self-determi­

nation of peoples in international law, and especially the right of secession as a part of th e

right of self-determination - this means th e external side of the right of self-determina­

tion. One would expect th e Court to have given a definition of those peoples who have th e

international right of self-determination, but the Court did not do that, be cause it thought

that it could give th e answ er without addressing this question. However, it expre ssed th e

opinion that a "people" may include only a portion of the population of an existing State.

This means that there can be several "peoples" within a State.

Th e Court gave its advisory opinion on 20 August 1998 . It is well-reasoned regard­

ing the question of Quebec 's claimed right of self-d et ermination, a pertinent decision on

th e contents of international law. However, the Court did not have reasons to address in

any detail some of those qu estions which are rel evant in th e assessment of the r ight of self­

determination ofThe Faroes and Greenland .Yet, we learn quite a lot by reading the analysis

of the Court .

The Right of Secession on the Basis of the Right of External Self-Determination

Before explaining the Canadian Supreme Court's position, I want to emphasize that after

th e massive decolonization process of th e 1960's and 1970'S the international community

of Stat es larg ely returned to its former position, i.c , to take a generally negative attitude

towards attempts at secession from exi sting States.The int ernational comm unity prefers to

keep th e number of sovereign Stat es limited, because with a small er number of States the

managem ent of international order is presumably easier. However, this return to th e pr e­

decolonization stand can hardly m ean a complete return, since the right of self-determi­

nation of peoples is now on e of th e basic principles of international law and another basic

principle, increasingly important, is respect for human rights.The right of self-det ermina­

tion is on e fund amental human right. I

The Court states that contemporary international law do es not grant component

parts of sovereign States the legal right to secede unilaterally from their "parent" State .

According to the Court, "international law plac es great importance on the territorial integ­

rity of nation states and, by and large, leaves th e creation of a new state to be determined by

th e domestic law of th e existing state of which the seceding entity presently forms a part".

On th e other hand, international law does not deny in any explicit terms secession from an

existing State against the consent of th e Government of that State. Thus, if the population /

people of a territory separate effectively th eir territory from the "parent" State, this seces-

The Supreme Court 's answer to question 2 is on pp . 1368- I 375.

3 See Antonio Cassese, Self-D etermination of Peoples, A Legal Appraisal, 1995 ; Modern
Law of Self-Determination, ed . by Christian Tomuschat, 1993; Lauri Hannikain en "Self­
Determination and Autonomy in International Law" in Autonomy: Applications and
Implications, ed . by Markku Suksi, [998, pp. 79-96.
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sion may win international recognition . In th e words of th e Co ur t : "Secession of a provin ce

fro m Canada, if suc cessful in th e streets, m ight well lead to th e cre ation of a new state ."

The right of a peopl e to self-determ ination is now so widely recognized that it has

become a general pr incipl e of int ernation al law. Acco rding to th e Supr eme Co ur t , th e right

of sel f-de term ination has established a few gro unds which grant a given territory under

th e sovere ignty of a given State th e righ t to sec ede fro m that State without the consent of

the Government of that Sta te : I ) if that territory is under the colonial dom inati on of th at

State ; 2) if that territory is under th e dominat ion of a foreign power - in the words of th e

Co ur t: "where a people is oppressed, as for exam ple under foreign military occupation"; 3)

if a definable gro up is deni ed meanin gful access to government to pursue its political, eco­

nomic, social and cultural development. "In all three situations, th e people in qu estion are

entitle d to a right of exte rn al self-determination beca use they have been den ied the ability

to exer t internally their rig ht to seif-determinati on ."The Cour t speci fies that th is denial

means that int ernally th eir rig ht of self-de te rmination is "totally fru strated" .

If a territory has the right of secess ion - th e rig ht of extern al sel f-dete rmination - it

has the right to decide on its future sta tu s.Th e options include creation of a new State as an

independent entity, integration to some existing State, agr eem ent on th e creation of a fed ­

eral State in which that territory is one of th e constituent parts, or association wi th some

existing State as a separate unit and with th e right to change thi s statu s later.

Since th e Supreme Co ur t was specifically concern ed w ith Quebec and Canada, it con­

centrate d on th e right of secession of a province which is an int egral part of th e terr itory

of a dem ocrat ic State and left other aspect s of secession to a general assessment only. Th e

Suprem e Co ur t conside rs that territ ories and their peoples within the sOI'ereianty ifdemocratic

States do not have any riaht ifexterna l self-determination and secession in international law. Th eir

claims can be settled in th e framework of th e dem ocratic syste m .That may result in seces­

sion if there is consent to it by th e leading organs of th e Stat e according to nati onal law.Th e

Canadian Co nstitution does not provide for a righ t of secession .

Th e Co ur t could also refer to th e history of Canada.Th e territory of th e pr esent-day

Canada was a colony whi ch eme rged gra dually towards ind ep endence .Th e representatives

of differ ent regions of Canada cre ate d a fed era l state as a result of several co nferences in

1864 -1 867. The Constitution Act of 1867 incl ud ed guarantees to protect th e French lan­

guage and culture , both directly, by making French the official language in Q uebec and

Canada as a who le, and indi rectly, by allocati ng jurisdiction over education and property

and civil r ights to the provinces .' Thi s legal situat ion is continuo usly in for ce . The Fren ch ­

speaking majority of Queb ec are descendants of the Fren ch co lonists .

4 Th is is in the Supreme Cour t 's analysis on pp. 1354- 1357 .
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Aspects Not Discussed by the Supreme Court

However, differen t cases have to be assessed according to the ir specific merits - the case of

Quebec differs from those ofThe Faroes and Greenl and. Quebec is an integral part of the

territory of Canad a, whereasThe Faroes and Greenl and are far away from Denmark.

When a territory's colonial status is assessed in int ernational law and a claim for the

right of self-determination is made, a fundam ental requirem ent is the clear separate ness

of the territory concerned from the territory of th e metropolitan State . Another impor­

tant requirem ent is that the populat ion of that territory is ethnically/ lingui stically differ­

ent from the majority population of the metropolitan territory. Quebe c clearly docs not

meet th e first fundamental requirement. If Greenland and Th e Faroes claim that they have

been / are co lonies , th ey have to prove that they have not had the chance to exercise their

right of self-determinati on .

When the above-mentioned requireme nts are appli ed to Greenland and the Faroes,

it is clear that these two territories are clearly separate from the metropolitan territory of

Denmark .They are far away from Denmark behind substantial sea are as, and they arc distin ct

geographical territori es sur rounded by the sea. Espec ially the indigenous Inuit s of Greenland

are ethnically and lingu istically complete ly different from the Danes. Denmark regarded

Greenland histori cally as its colony whose "pr imitive" population had to be civilized . Also,

Th e Faroes were regard ed as not educated enough in constitutional matter s. Greenland and

Th e Faroes may arguably be seen as having been colonies which have not had the genuine

chance to det ermine their own status according to the crite r ia of international law.

I am convince d that in other chapter s of this work at least two of these questions

relating to colonial status are addressed in depth.Th e geogra phical separateness is an undis­

puted fact .

The Supreme Court's View on Q uebec's Peaceful Secession from Democratic
Canada

The third (and last) qu estion posed to the Canadian Suprem e Cou rt read as follow s:

"In the event of a conflict between dom estic and international law on the r ight of the

National Assembly, legislatur e or government of Qu ebec to effect the secession of

Qu ebec from Canada unilaterally, which would take precedence in Canada?"

Th e Court came to the conclusion tha t there was no need to answer thi s qu estion, since

there is no conflict between Canadian law and international law : in a democratic Canada,

the provin ce of Q uebec has no unilateral right of secession. However, the Court made a

most interestin g analysis on the procedure to be largely appli ed in Can ada, if the apparent

majority of the people of Quebec mak e a claim of secession . \

5 This analysis is at the concluding part of the decision of the Supreme Court, pp . 1375 ­

1376.
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The major rule of int ernat ional law has been that secessio n from an exist ing Stat e can

be validly co nsente d to by th e Government of th at State. The Cour t refers to th e opinion

of Ant oni o Cassese according to who m "no territorial change can be br ou ght abo ut by th e

cent ral authorit ies of a Sta te th at is co ntrary to the w ill of th e whole peopl e of that State" .

The Court took thi s statement as its cr ite r ion wh en examining the Queb ec qu estion .

According to th e Suprem e Court, Queb ec 's secession could not be achieved unilater­

ally without principl ed negotiation wi th other participants in the Canadian Co nfede ration

wi thin th e exist ing co nsti tutio nal framework . But :

"The Constitution is not a straitjacket. Even a bri ef review of our constitutional his­

tor y demonstrates per iods of mom entous and dramatic change . O ur dem ocratic

institutions necessarily accommodate a continuous process of discussion and evo­

lution, whi ch is reflected in the constitutional right of each participant in the fed­

era tion to initiate constitutional change . This right impli es a reciprocal duty on the

other participants to engage in discussions to address any legit imate initiative to

change the constitutio nal order. Whil e it is true that som e att empts at constitu tional

amendment in recent years have faltered , a clear majority vote in Qu ebec on a clear

question in favour of secession would confer dem ocratic legitimacy on the seces­

sion initiative which all of the other participants of the Confederation would have

to recognize.

Th e negot iation process would requir e the reconci liation of various rights and obli ­

gations by negoti ation between two legitimate major ities, namely, the majori ty pop ­

ulation of Queb ec, and that of Canada as a whole. A polit ical majority at either level

that docs not act in accordance with the und erlying constitu tio nal principles we have

mentioned put s at risk the legitimacy of the exercise of its r ights, and the ultim ate

acceptance of the result by the international community."

Th e Supreme Cour t in it s carefully drafted wo rds makes it known that th e Co nfede ration

and other provinces have to assess th oroughly th e possible secession claim of Queb ec with­

out reject ing it out of hand , but th at in th e end it is th e majority of th e Confede ration and

its Government which decid e abo ut the reali zation of Queb ec 's secess ion .

Th e Supre me Court did not define wh at a "cl ear maj ority" vote in Queb ec would

require but confine d itself to th e sta tement that thi s will be for th e political act ors to det er­

mine. In my opinion, 60 percent or 2/3 of th e votes cast is a clear maj ority if it includes

over SO percent of th ose entitle d to particip ate in th e vote .
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Unilateral Danish Commitment?

In this respect it is notable that responsible Danish governmental officials have on many

occasions recognized that if th e people ofTh e Faro es or Greenland clearly express their

will to secede from Denmark, th e Government will agree to th e secession . In th e Danish

democratic discussion this view from the Government's side has, on seve ral occasions, been

clearly expre ssed .

Could th ese statements be taken as Denmark's unilateral com mitm ent under int erna­

tionallaw? My reply is negative, be cause these statements have not be en given to any other

Government or int ergovernmental organization. They are simply important statements

by responsible authorities in th e public discussion of th e democratic Denmark. However,

statem ents of such authorities can be taken as expre ssions of political consent and of moral

commitment. The more th ere is evidence that in fact th e Faroese and Gr eenlandic people

were not offered fair conditions in a referendum to choose th eir status, the more impor­

tan ce the moral factor gets.

Expert Opinion by Professor James Crawford

When the Canadian Government de cided to turn to th e Suprem e Court, it also requested

an expe r t report from Professor Jam es Crawford (University of Cambridge) on state prac­

tic e in relation to unilateral secession. Professor Crawford can be regarded as on e of the

leading expe r ts of international law. In his report ent itl ed State Practice and International

Law in Relation to Unilateral Secession in 1997 Crawford came to clear conclusions." It has

to be kept in mind, however, that Crawford was commissioned and paid by the Canadian

Government .

Crawford concludes th at in international practice, outside th e colonial context, th er e

is no recognition of a right of unilateral secession from a sovereign State based on majority

vote of the population of a sub-division or territory, whether or not that population consti­

tutes one or more "pe oples" in th e ordinary sen se of the word . Even wh ere there is a stro ng

and sustained call for inde pe nde nce, it is a matter of th e Stat e concerned to decide how

to respond . The Government is not required to grant ind ep endence; if it rej ects calls for

secess ion it can take all lawful m eans to oppose secession . Self-determination is achieved

for peoples and groups within an independent Stat e by participation in th e governme ntal

system.

According to Crawford, in practice unilateral secessions are recognized by exte rnal

States only after the Government of th e State concer ned has given its consent to secession .

Bangladesh forms a partial exce pt ion , but it has to be noted that Banglad esh was not admit­

ted to membership of th e United Nations until it was re cognized as an ind ependent Stat e by

Pakistan, nearly four years after Bangladesh 's unilateral declaration of independen ce .

On th e other hand, Crawford do es no t deny the possibility that in cases of dissolu­

tion of a Stat e secession may take place even against the consent of th e Go vernment. "If it

6 < htt p: 77canada.justice.ge.ca/en/news/nr/ 1997 I factumlcraw.html> .
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be com es clear that th e process of dissolution of a state as a whole is ir reve rsible, the con­

sent of th e government of th e predecessor state m ay cease to be required for th e separation

of its constitue nt parts." In such a case , th e Government may lose its author ity to represent

th e State. However, there is a strong pr esumption against th e dissolution .

When one compare s th e views of th e Canadian Supreme Cour t and of Crawford, one

can note that th e former gives somewhat more weight to th e right of self-determination .

Crawford may be excessively negative in his analysis.Th e Co ur t does not exclude th e possi­

bilit y of unil ateral secession in cases wh ere int ernally a people 's right of self-de termi nation

is "totally fru strated". However, in th e case of democratic States, the Cour t and Crawford

are unanimous.

One interesting qu esti on in Crawford's analysis is th e right of secession in th e pr oc­

ess of dissolution of a State . What if both The Faroes and Gr eenland decl ared their det er­

mination to sece de from Denmark? Am I a "devil's advocate" if I ask wh ether that could be

understood as a manifestation for the dissolution of th e pr esent Kingdom of Denmark?





7 - A Phrase Loaded with
Dynamite

Impressions from Walking the Corridors of the UN

Sjurour Skaale

States do not have friends. States have interests.

Winston Churchill

A great number of intern at ional conventions, resolution s and declarat ion s talk of th e right

to national self-dete rm ination . Fur thermore, the r ight to self-de te r mination is one of the

most discussed concepts in th e theoretica l literature on int ernational relations.

O ur quest has been to find out more about th e issue by going straight to the horse 's

mout h. Walking th e cor r ido rs of th e UN buildings, chatting and meeting wi th officials

and ambassadors, one gains the impression that it is all a qu estion of taking a leap of faith

- having secure d th e appropr iate safety net first .

Th e UN is a club of sta tes . A club of the mighty. If you are mighty eno ugh , you may

join . If someone claim s to represen t you already and considers you a mere subdivision, you

may have your work cut out for you co nvincing th e clu b th at your might will suffice .

O n thi s last point, Denmark claims to represent Th e Faroes and Greenland today.

T herefore, one safety net to tie up is resolving wh ether th e state of Denmark bel on gs to

the more liberal or th e more rest ri cti ve states when it comes to deciding whether to let a

subdivision of potential might try its win gs.

Th ere have been some official Danish Government statem ents th at have totally ruled

out th e possibility of Faro ese or Greenland sovere ignty, thus making it abso lutely clear

that the two countr ies do not have th e Danish blessing to exerci se th e right to self-dete r ­

minat ion . ' But during th e last years of heavy debate on Faro ese sovere ignty, Dani sh Prime

In an official pronoun cement on December 23, 19H , the Danish Prime Minister's
Office, e.g., said it agreed fully with the following state ment: "A hom e rule ar rangement
within the framework of the Danish "riBifcellesskab" excludes the possibility that the area

SjurJur Skaale (ed.},The Right To Natio nal Self-Determinat ion, 147- 168.
© 2004 Koninklijke Brill NV. Printed in the Netherlands.
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Ministers have often said that if and when th e peoples ofThe Faroes and Greenland want

ind ependence, they are free to go. But at th e sam e time they have made clear that their wish

is to keep th e two countries within the Danish Realm . Looking at history, there is no doubt

that this is Denmark's clear political objective .

Returning to the club of states, what do es th e international community have to say on

this ? Do es anyone really have the right to self-determination anymore? If that concept still

exists as a valid point of law, th en what do es it mean to have this right?What, exact ly, is this

right to determine for oneself all about?

It is po ssible to find answers to th ese qu estions - both in th eory and in the practice of

th e international com munity. However, the answers are not clear-cut . Indeed, th ey are so

vague and leave so much room for interpretation that th e Project Working Group wh ich

produced this volume could not det ermine, eithe r based on conventional sources or on any

unofficial hints, whether - or how - th e right to national self-determination appli es to th e

cases ofTh e Faro es and Greenland .

Even though there are no accurate legal answers, th e Group, nonetheless, thought

that studying th e attitude and practice of th e UN when dealing with such issues would

bring us closer to th e sub stance of th e matters discussed.

In order to get more reliable answers than theory alone can provide concern ing self­

determination , six members of th e Proj ect Working Group went to New York in O ctober

2003 . 2 In New York, we had meetings with - among others - th e following people in th e

UN and Missions to th e UN:

Mr. Hans Corell , the Legal Counsel and Under Secretary Gen eral at th e Office of

Legal Affairs,

Mr. Danilo Turk, Assistant Secretary General at the Department of Political Affairs,

Ms. Elissavet Stamatopoulou-Robbins, Chief of the Secretariat of th e Permanent

Forum on Indig enous Peoples,

Ms. AnnaTheofilopoulou, Acting Chief of th e Decolonization Unit of th e Depa rtment

of Political Affairs,

Mr. Edward Mortimer, Leading Adviser to th e Secretary Gen eral,

Mr. Hjalm ar Waag Hannesson, th e Ambassador of Iceland to th e UN,

Mr. Christian Wenaweser, th e Ambassador of Liechtenstein to th e Un ited Nations,

Mr. Mark Ramsden , Adviser at th e New Zealand Mission to the UN .

in question obtains the status of a sovereign state". (Betamknin8 eifBivet <ifKommissionen om
Hiemmestyre i Grenland, (978) .

The following six members of the Proje ct Working Group participated: Dr. Gudmundur
Alfredsson, Professor of Law at the Wallenb erg Institute; Dr. Ole Espersen, Professor
of Law at the University of Copenhagen ; Mr. Bogi Eliasen , Master of Political Scienc e;
Mr. Mininnguaq Kleist, Master of Political Philosophy; Mr. Kari aR6gvi, LL.M., Deputy
Chair of the Faroese Constitutional Committee; Mr. Sjurour Skaale, Master of Political
science, Advisor to the North Atlanti c Group in the Danish Parliament. Sjurour Skaale has
written the chapter that has been approved of by all the memb ers of the Working Group
who participated in the meetings in New York.
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At th e meetings othe r members of staff were also present and contri bute d .

We use th e informa tion gathered in variou s chap ters of th is volum e, but th e esse ntial

points w ill be sum mar ized in th is chapter.

No ne of th e people we met will be quoted, and non e of them are in any way respon­

sible for anything th at is said here . Rath er, this chapte r is based on the gene ral im press ions

that th e Group go t from th e talk s in Ne w York. O nly th e memb er s of th e Project Working

Group are res po nsible for the tex t.

The r ight to self-determi nation and its relevan ce to th e cases of The Faroes and

Greenl and is th e central issue in this volume and was th e m ain to pic of discussion with

the UN officials. A helpful sta r ting- point might, th erefore, be to explain in bro ad lines

wh en and how th e conce pt of sel f-de te r mination has been used in practice, and to sum

up th e main int erpreta tion s of the conce pt that can be found in int ernational law and legal

th eory.'

Self-Determination in Practice

Two of the first expo nents of nat ion al sel f-de te r minat ion were two men as different fro m

each other as V. I. Lenin and Wood row Wil son . The collapse of great em pire s was a fact of

their time in power. Both saw great poli tical possibilities in establishing th e prin cipl e that

each nation should have th e r ight to constitute its ow n state and determine its own govern­

m ent, as self-det ermination is co mmonly defined.

Soviet Leader Len in saw this as a great possi bility for the establishme nt of new com ­

munist state s. US President Woodrow Wilson , on th e other hand, beli eved that th e prin­

ciple of self-de terminatio n could lead to stability and peace in Euro pe . Wil son pu t th e

principle powerfully on th e int ern ational agen da whe n in [9 I 8, spelling out th e essential

te rms for peace after th e First World War, he decl ared th e follow ing :

"National aspirations must be respected ; people s may be dominated and governed

only by their own consent. 'Self-Determination' is not a mere phrase. It is an imp er ­

ative of action .. . What we are seeking is a peace that is a peace that we can all unite

to guarantee and maintain and every item of it must be submi tt ed to the common

judgement wheth er it be right and fear, an act of justice, rather than a bargain

between sovereigns."

Th e result ofthis principle was th e fragm entation of th e old Austro -Hungarian and Ottoman

empires and Russia's new Balti c territories into a number of new states . Co nsequently, th e

The facts and quotations in the parts titl ed "Self-Deter mination in Practice" and "Self­
Deter mination in International Law and Legal Theory" are to a large extent based on
information from these homepages www.un .org; www.osce.org; www.y ale.edu; and
from these books: Edward Mortimer (ed.) : "Peopl e Nation & State", New York [ 999 ;

Sigvaldsson et aI., "H vitab6k", T6r shavn 1999 (The Faroese Government' s whit ebook on
the possibilities for Faroese national sovereignty).
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period after the First World War is referred to as th e first of three periods, when th e prin­

ciple of sel f-de te r mination formed the basis for important international developments.

However, already back then, there were voices warning against the whole idea of

letting peoples - and not existing states only - determine the borders of sovereign coun­

tries .

Ind eed, Mr. Wilson 's own Secretary of Stat e, Mr. Robert Lansing, already in 1918 put

forward thi s warning:

"The more I think about the President's declaration as to the right of 'self-determi­

nation,' the more convin ced I am of the danger of putting such ideas into the minds

of certain races. It is bound to be the basis of impossible demands on the Peace

Congress and create trouble in many Iands.( . . .) The phrase is simply loaded with

dynamite. It will raise hope s, which can never be realised . It will, I fear, cost thou ­

sands of lives."

Today, it is common knowledge that th e self-determination principle, used in th e creation

of e. g. Czechoslovakia and Yugoslavia, did not lead to stabl e states. Even ifbig em pires were

broken up, too many and too larg e national minorities were still overruled . Wilson spoke

of resp ecting national aspiration. This was ind eed done. However, in respecting the aspira ­

tions of on e people, the aspirations of other peoples were negl ected. This dilemma is still

on e of th e central problems related to th e concept of self-determination.

Th e second period in time wh en self-determination was a leading principle in impor­

tant events was the pro cess of de-colonization during the first decades after th e Second

World War . Th e international law arrangem ents during this period were rel atively clear:

peoples had the right to self-determination - but onl y "peoples" understood as populations

of entire colonial territories, not as ethno-nati on s. Furthermore, the geographical areas in

qu estion should be listed as non-self-governing territories according to Chapter XI of th e

UN Charter. As during th ese years there was , in addition to th ese clear provisions, also a

strong advocacy from th e international community in favour of decolonization, it resulted

in an extensive and quite succ essful restructuring of th e entire international community.

After this development, many com mentators thought that the concept of self-deter­

mination was exhauste d. But when th e Berlin Wall came down, and th e world saw th e

break-up of th e Soviet Union , Yugoslavia and Czechoslovakia, th e minority issue - and

with that th e concept of self-determination - forcefully re-appeared on th e international

agenda, now for the third time in the 20
th century.

This time th e international community did not act until very late, and th e process

revealed many of the major dilemmas co nnected to th e right to self-determination: when a

people is not understood as th e population of a certain geographical area or territory, who

th en has th e right to self-determination?What is the substance of that right? And how can

ethnic minorities be protected?

In short, then : the concept of the right to self-det ermination was used when multina­

tional empires broke up after the First World War, when colonies were decolonized after
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the Second World War, and when multinational socialist federations were dissolved after

the Cold War. Som e developments have been successful and some have not; and the exte n­

sive debate about the content of the explosive phrase "national self-determination" has still

not clarifi ed what the phrase means .

Self-Determination in International Law and LegalTheory

In the substantial theoretical writing on th e issu e and in international lawmaking,

countless attempts have be en made to clarify th e many questions surrounding the con­

ce pt of self-determination. The main questions ar e :

What is a people or a nation?

Which are the necessary preconditions for statehood?

Who is the "self" in self-determination?

What is it that this self has the right to determine?

Some of these complicated questions are dealt with elsewhere in this report, but it might

be helpful to summarise bri efly how they are answered in international law and theory.

There is no legal definition of a people, but in theory peoples are referred to as a soci­

etal community with clear cultural characteristics and identity that is domiciled in a certain

geographical area . In addition to thes e objective cr iter ia, the population in question must

also identify itself as a separate people . Both Greenland and The Faroes, obviously, fulfil

the se criteria."

The classic answer to the second question was given by the "Convention on Rights and

Duties of States" on December 26, 193 3. Article I of thi s Convention states:

"The state as a person of international law should possess the following qualifica­

tions: a) a permanent population; b) a defined territory; c) government; and d)

capacity to ent er into re lations with the oth er states."

There is no doubt that The Faroe s as well as Greenland fulfil the first three of these crite­

ria, and , as is shown in Chapter 9 of this volume, both polities seem capabl e of fulfilling the

fourth cr iteri a as well.

4 The Faroese fulfilling the criteria for being a people is, for instance, debated in some
articl es in the Faroese Law Review: Geater and Crosby : "Self-Determination and Sub­
Sovereign Statehood" [ FLR (2001) r i ; Alfredsson : "The Faroese People as a Subject of
Public International Law" [ FLR (2001) H ; Winther Poulsen "Eru Feroyinqar tj60?" [ FLR
(2001) )9 . The article "The Origin of the Isolated Population of The Faroes Investigated
Using Y Chromosomal Marker s" in I-Iuman Genetics, Springer-Verlag 2004, concludes
that "the admixture of Danish Y chro mosomes into the Faroese population is small. The
similarity of Faroese and IceiandicY chromosomes is more apparent. It is possible that the
male settlers of The Faroes originated from the same regions [Norway or Sweden with
some contributions from the British Isles] and sett led the archip elago at about the same
time, as the male settlers of Iceland".
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Th e qu estion , wh o is th e "self" in self-determi nation , is far more difficult to answer.

After th e First World War, th is was obviously quite arbitrari ly decided. After th e Seco nd

Wo rld War, what formed the basis for th e decolonization process was a lot clearer. In June

1946, all th e Member States of the newly established United Nations were asked to inform

th e UN, which non -sel f-governing territories were und er th eir do mai n . A list of 74 such

territor ies was subseque ntly approved by th e General Assemb ly. In add itio n to pr oviding

the UN with info r mation abo ut th ese territori es, th e "m other states" were under cer tai n

duties according to Chapter XI of the UN Char te r.These incl uded: to develop self-govern­

men t , to take du e account of th e poli tical aspirations of th e peoples, and to assist them in

th e progressive development of th eir free political institution s, according to the particular

circ ums tances of each territory and its peopl es, and th eir vary ing stages of advance ment .

In 196o , th e UN decided th at th e co lonies should have th e r ight to choose between

three options in order to achieve a full measure of self-govern ment:

Th e establishm ent of an ind ep endent state,

Th e establishment of a free association arrangement with an independe nt state, or,

To choose int egration int o an indep endent state.

As the term "peoples" in thi s conte xt was treat ed straightfo rwardly as th e peopl e wi thin a

cer tain territory, it was not very difficult to det ermine wh o had thi s right. Fur the rmore,

as sovereignty was th e clear polit ical aspiratio n of most of these colonies, th e ro ad was

clear for turning th e vast major ity of th e 74 non -self-Govern ing territori es into sovereign

sta tes .

Through cleve r Danish manoeuvring, however, Greenl and was re moved fro m th e

list of colonies in 19 5" 3 , and Th e Faroes were never registered on th e list in the first place.

T herefore, these co untri es canno t refer - at least not as a matt er of course - to these UN

resolut ions conce r ning th e r ights of non-self-governing territories.

However, there are other international covenants seemi ngly applicable to The Faroes

and Greenland . Th e most important of these is perhaps the document refer red to as "The

Helsink i Final Act."That Act was endorsed in August 199 5" by H sta tes fro m Euro pe and

North Ameri ca - one of th em being Denmark - par ticipatin g in the Co nference for

Securi ty and Co -op eration in Europe.

Pri nciple VIII of th e Act refers to :"Equ al rights and sel f-de te rm inatio n of peopl es."Th e

Act furth er states th e following:

"The parti cipatin g States will respect the equal right s of peoples and their right to

self-determination, acting at all times in conformity with the purposes and prin­

ciples of the Char te r of the United Nations and with the relevant norms of interna­

tional law, includin g those re lating to territorial int egr ity of States."

"By virtue of the pr inciple of equal rights and self-deter mination of peoples, all

peoples always have the right freely to determine, when and as they wish their own

intern al and external poli tical status, withou t external inter ference, and to pursue as

they wish their political, economic, social, and cultural development."
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"The participating States reaffirm the universal significance of respect for and eflcc­

tive exerci se of equal r ights and self-deter mination of peoples for the development

of friendly relations among them selves as among all States; they also recall the

importance of the elimination of any form of violation of this principle."

Th e Helsinki Final Act was submitted to th e Secretary General of the United Nations with

a view to its circulation to all th e m embers of th e organization as an official document of

th e United Nations.

This clearly indicates that as late as in [975 th e right to self-determination was still

an important guiding principle for international relations, and that th e "self" having this

right were not only colonies formally registered with th e UN, but all "peoples ."According

to th e Helsinki Final Act , both The Faroes and Greenl and th erefore seem to have th e right

to self-determination.

Finally, we turn to the last of the above-mentioned qu estions: what exactly is a people,

according to int ernational law, entitl ed to if it has th e r ight to self-determination?

As far as th e formally listed colonies arc concerned, international law gives an answer

that at least seems to be quite clear: it is th e right to choose between th e three aforemen­

tioned options, ind ependence, integration or free assoc iation .

As far as other entit ies are concerned, what seems to be generally accepted today is

that only in the following cases do cs a people have th e right to establish its own state :

If it is und er foreign military occupation .

If it is oppressed and its human rights are viola t ed .

Peoples that do not live under any of th ese conditions may have th e right to so -call ed inter­

nal self- determination - mean ing the right to organize their own local affairs. They do not

have , however, th e right to external self-det ermination - meaning the right to establish th eir

own state.

Th e Greenland people and the Faro ese people are neither on th e list of colonie s, nor

occupied or violently oppressed . Still, the two polities - or at least a great part of their

political establishments - do persist ently claim to have th e right to exte rnal self-det ermi­

nation. How do cs th e UN look upon this?

Analysis Based on Talks with Leading UN Officials and Missions to the UN

The Attitude ofthe General Secretary

From th e talks with leading officials in the UN, on e thing is absolutely clear: the right to

self-determination is still a phrase that is load ed with dynamite - and maybe even more so

today than it has ever been . It is not on th e agenda of the UN today, and the states that have

minorities and stateless peoples within their borders are so hostile to it, no-one dares to

put it on th e agenda .
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A clear sign of a general shift away from UN advocacy of th e self-de ter mination prin ­

ciple could he seen in th e 1992 report "An Agendafor Peace", in which the former Secretary

General of th e UN, Boutros Boutros-Ghali , made th e following statement: "The United

Nations has not closed its door.Yet ffever), ethnic. religious or linguistic gTOUp claimed statehood, there

would be no limit tofragm entation, and peace, securio/ and well-beingJor all would become ever more

d!fficult to achieve".

The current Secretay General, Kofi Annan, is also clearly sceptical to th e idea of

breaking up exist ing states. \-lis view s are well express ed in the speech he made to the

Council ofWorld Affairs in Jakarta on February 16 in 2000. Even if he spoke about a spe­

cific case -Indonesia's relations to EastTimor - he also made clear his gen eral view s on the

subject of self-determination:

"It may well feel to some of you as if Indon esia 's very existence is und er att ack from

cover t forces which believe the country is too large, and want to break it up . But,

in fact , your case is not uniqu e at all. Separatism is a challenge facing many coun­

tries. Each case involves different realiti es and conditions; each requires a different

approach. Rut, most of them do have one thing in common: although they may have

secur ity implications, they are, in essence , not security problems.Th ey are politi cal

problem s and, as such , they require political solutions. ( .. .)

We cannot say that separatism is always wrong. After all , many Member States of the

United Nations today owe their existence to separatist movem ents in the past. Hut,

please do not think that that means the United Nations is predisposed in favour of

separatism , or that its purpose is to break up large States into smaller ones.

On the contrary, the purpose of the Un ited Nations is to enable peoples to live

tog ether with out conflict. ( . .. )

Th e truth is that many separatist movements are wrong. Breaking up large States

into smaller ones is oft en a wast eful and unimaginativ e way of resolving political

differences. Rut thos e who oppose separatism have got to show that their solution is

less wasteful and more imaginative. Minorities have to be convinced that the State

really belongs to them, as well as to the majo rity, and that both will be the losers if

it bre aks up. Conflict is almost certain to result if the State 's response to separatism

causes Widespread suffering in the region, or among the ethnic group con cerned .

The effect then is to make more people feci that the State is not their State, and so

to prov ide separatism with new recruits ."

Like other political problems, separatism can be resolved successfully only through

pati ent and painstaking confid ence-building and dialogue. By showing that staying

tog eth er is the best solution for all concerned . ( ... )

Now that the right of the Timorese peopl e to their own State has been clearly rec­

ognized, their own leaders - showing great magnanimity and statesmanship - have

been the first to recognize how important it will be for that State to have good rcla ­

tions with Indonesia.
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An independent EastTimor is, therefore, not a threat to Indon esia's security. Rather,

it can enhance the stability and prospects of your region . By the very fact of its his­

tory and location, East Timor is connecte d with Portugal, Europe and the Iberian

world, with Australia and the South Pacific. Th ese countr ies and regions are cru­

cial in assisting East Timor's transition to independence. And all of them, I believe,

understand that East Timor has a far better chance to prosper as an independent

State if Indonesia, too, is prosperous and successful."

Even if East Timor is a special and not very representative case, this sums up th e attitude

of the UN. Arrangements of autonomy for peoples within exist ing states are seen as ideal

solutions, while "Separatist Movements" are looked upon with scepticism - the only excep­

tion being if they are th e re sult of severe and long lasting violations of human rights.

The reason for this is obvious : th e UN is an organization made up ofstates and financ ed

by states . Only in ext reme cases can the organization , th erefore, express attitudes that are

contrary to the int erests of states .Th er e are , indeed, several states that are not interested in

having the right to self-determination put back on the international agenda . The UN, like

ever y other international/intergovernmental organization , is a constitutional animal, and

its rules are written by the Member States and for th e Member States . Neither th e Security

Council nor any other UN office can act indep endently of the Member States .

There have been periods wh en th e UN, because it has been the wish of a great major­

ity of its Member States, has promoted decolonizat ion and th e principle of self-deter­

mination - but this is not th e case today. The general rule at th e beginning of the new

millennium is the following : as long as th ere is no agreement between a non-sovereign

entity desiring ind ep endence and th e state in qu estion , th e UN will not get involved in any

way. Until an agreement is reached, the issue is seen as an internal matter of th e Member

State and, th erefore, something that th e UN can neither get involved in nor express any

opinion about. A state is see n as a "black box" and whatever happens within that black box

is not an issue for the UN, except, again , if serious and de eply troubling violations ofhuman

rights persist .

The UN is Incapable of Deciding on Questions relating to Self-Determination

According to inter national law and legal theory, "peoples" that fulfil certain criteria, have

th e right to self-determination. Being a "people" is the most important prerequisite th ere

is.

But, although th e UN Charter says "We the Peoples," and although there are several

definitions of a people, there does not exist an authoritative definition of th e concept.There

is no doubt that the people of th e Faro e Islands and th e people of Greenland poss ess all th e

criteria that have be en set up for being "a people," and using common sense, nobody would

doubt this fact . But th e lack of a clear-cut definition makes it impossible for the UN to

de cid e wh ether th e Faro ese and the Greenlanders should enjoy th e status of being proper
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"peopl es" or not. Th is is up to the Member State representing Greenland and The Faro es

- Denmark - to decid e.

Exactly the same goes for th e sel f-de te rmination concept. There is no doubt th e or igi­

nal idea of this who le conce pt was th at sovere ignty sho uld be vested in peopl es as well as

states , and that stateless peopl es sho uld have th e right to det ermine their constit utional

status ; includ ing th e r ight to establish a new state. Thi s has, indeed , been conside re d a r ight

in ce r tain period s in history, but tod ay the UN has no autho ri ta tive and pr acti cable defini ­

tion saying what self-de termination really means. Because of the lack of clear definition s,

th e UN does not tr y to assess who has th e right to self-determination or not. The issue is

left to the state in qu est ion to decide.

An exam ple of how careful th e UN is could be seen wh en on 26 July 2 00 0 a letter

signe d by a leading official in the Dep artment of Foreign Affair s in th e Faro ese Government

was sent to the UN. Th e Faro ese Government inform ed th e UN th at it had initiated nego­

tiation s with the Danish Government in order to conclude a treat y, which established Th e

Faroes as a sovere ign state, and complained that th e Danish Government had not after

th ree rounds of negotiation s shown since re readiness to conclude such a treaty with Th e

Faroes. Therefore, th e letter said, th e Faroese Government was conside r ing th e option of

request ing a third party to participate as an observer at th e negot iation s. Fur ther more,

th e Faroese Government asked th e UN "to inform th e Office of the Prime Min ister of th e

Faroe Islands (.. .) regarding all relevant pr ocedures applicable wh en th e United Natio ns

and / or its agencies participate as a th ird party at internation al negotiatio ns." Th e reaction

fro m th e UN was th e only possible reaction of an intergovern m ent al organization that does

not have any mandate in th e area : th e Legal Co unci l contacte d the Danish Mission to th e

UN, asking what th e status was ofThe Faro es.T he Mission gave th e follow ing information

on 24 August 2000 :

"The Faroe Islands are part of the Kingdom of Denm ark, but have a far reaching

internal self-govern ment with competences with respect to regulating their inter ­

nal affairs. The Hjemmestyret (' the Home Rule Govern ment' ) had no competence

to appear at 'a level of interna tional law' , unless this is authorized by the govern ­

ment of Denmark pursuant to the 1948 Law on the Local Government of the Faroe

Islands and within the cope of the Danish Constitution . (. . .) The home govern ment

has no auth orization from the govern ment to appear 'at the international law level'

in this matter."

Based on thi s information, th e Legal Co unci l gave th e Faroese Government this answer:

"Please be advised that in accordance with its Charter, which is the constituent

instrument of the O rganisation , the Unit ed Nations, as an intergovernment al organ­

isation established by Memb er States, may participate as an observe r at negotiations

only if it is so directed by one of its competent organs, for example the General

Assembly or the Securi ty Council. The competent organ can act on such a matt er
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only if it is put on the agenda of that organ.This can be done only at the requ est of a

Member State. The same requ irement must be observed by all subsidiary bodies of

the United Nations."

Th is was no unusual exchange of letters. Every year th e differen t dep artments of th e UN

are being contacted by peopl es - also severe ly oppressed peopl es - wh o , pointing to inter ­

nat ional treaty law as well as customary law, claim to have th e right to sel f-de term ination ,

and ask th e UN how they can exe rcise thi s right. In each case the answer is th e same : th e

UN canno t get invo lved in any way. As the UN neither can say what a peopl e is nor wh at

self-deter mination means, there is littl e guidance in internation al law. Unl ess th er e is

extre me violence and there are severe violations of human right s, any such conflict is con­

side re d an int ernal affair of a Member State with wh ich the UN has nothing to do - unl ess

th e issue is raised by another Member State .

From th e point of stateless peopl es this leaves us with this rath er sad conclusion:What

today decid es wh ether a peopl e has th e right to self-determinat ion is, simply, th e will of

th e metropolitan power.Th e co ld realit y seems to be in accordance the so-called "re alistic

th eory" abo ut how int ernational relation s work: Might is Right .

Thi s attit ude of th e UN might even be conside re d by oppressed peopl es as an encour ­

agem ent to take up arms in order to draw attention from th e internation al comm unity.Thi s

is indeed what desperation has led stateles s peopl es to do on several occasio ns. But nob ody

says th at th e UN 's reject ion of suc h applicatio ns is w ise. Th e probl em is th at th e organiza­

tion has no authority to do othe rwise . Partly because of th e funda me nta l respect for th e

sovere ignty of th e Member States, and partly becaus e the numerous resolutions and rul es

about th e peopl es' rig ht to sel f-de te r mination rem ain qu ite empty as lon g as there are no

clear- cut definition s of eithe r "peoples" or "self-de te r minatio n."

But , why has th e int ernational community, aft er so many years of debate, declara­

tion s, agreem ents and resolution s, not succeede d in definin g what the peopl es ' right to

self-de te rm ination is all abo ut and when it can be applied?

O ne reason is th e com plexity of int ernation al relations. When peopl es dem and th e

right to self-dete rm ination, there are hardly two cases th at are comparable. Th er efore, it is

ext re me ly difficult to adopt a set of autho r itative rul es.

Another - and probably more imp ortant - reason is, that many states are not inter­

este d in undermining th e sovereig nty of state s by guaranteeing statel ess peopl es such

rights. Th ese states - e .g. India , Indon esia, Russia, Argentina , Spain , Canada and Great

Brit ain - are perfectl y aware that once such rights are granted to peopl es within th eir

realm, th eir geographical and constitutional integrity might be threat en ed . And th e ro om

for interpret ation of the relevant resolution s makes it easy for such states to re fuse claim s

of self-de te rm ination.

There is also a real fear in th e int ernational com munity th at small states could desta ­

bilize the world because th ey are too weak.Th ey will , it is fea red, cre ate geopo lit ical chaos

and a vacuum of power th at can be abused by all kind s of cr iminals.
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Th e prospect of having to o many Member States of the UN is also something that

som e UN officials are doubtful about . Small states cannot afford to have many servants in

the UN system, and as cer tain UN com mitt ee meetings cannot be op ened unless a certain

number of delegates are present, this has often caused problems. Sometimes it has simply

not been possible to op en m eetings at the set tim e, because there have not been enough

del egates present. This has caused a waste of tim e and irritat ion am ong del egat es from

some co unt rie s.

It obv iou sly also becomes difficult to have active and efficient general assemblies if th e

number of Member States becomes too high .The solution, to some, is to find new and dif­

ferent procedures for the work of the UN . To others it is simply to lock the door for new

members.

How afraid man y co unt ries are of the whole idea of self-determination becam e

clear in [993, wh en the Gen eral Assembly discussed a draft resolution put forward by

Liechtenstein . Th e idea of the proposal was to study the real ization of self-det ermination

through the principl e of autonomy.

The und erlying inte nt ion was to give the international com munity a tool with wh ich

it , at an early state of a minority based conflict , could pr event it from developing into a

major conflict or even a human catastrophe . According to the proposal, thi s should not be

done by br eaking up states . On the contrary, the aim was to explore the possibiliti es of

autonomy to address issues of self-de te r minat ion , and at the same tim e preserve the ter­

ritorial integrity of exist ing states . Minorities should be given possibilities to take car e of

their own matters precisely in order to avoid separation . Secession should be an option only

in ext re me cases, wh ere nothing else seem ed possible .

This was an ide a whi ch app ealed to common sense, and at the beginning there was

great support for the proposed resolution . However, the fear of unwanted political conse­

qu en ces prevailed over the sympathy that many states felt for the ide a.Th e afore me ntioned

states put up th e red flag, on e by on e the co-spo nsors of Liechtenstein dropped off, and

the result was that th e proposal was withdrawn at th e very same session when it was pre­

sented.

(The initiative of Liechtenstein was not totally in vain, though. The draft res olution

and the ideas behind it are now a program that can be studied at Princeton University in

New York) .

Denmark Decides the Status and the Rights ofGreenland andThe Faroes

Seen from the UN, the world is divid ed into [ 91 states and [6 non-self-governing territo­

ries that where listed according to Chapter XI of the UN Charter after the Second World

War. Th ese are the only political entities there are . T he [6 col onies are th e only polities

with a right to self-de te rmination , ex cept, again, from for cefull y occupied, or severel y

oppressed peoples.

Greenland was taken off the list of colonie s in [ 9 n . As is shown elsewhere in thi s

volume, thi s happen ed in a very qu estionable mann er. However, even if it is being pro ved
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that the UN was seriously misinformed and manipulated by Denmark when Greenland

was taken off the list, and even if the process prior to the inclusion of Greenland into the

Danish Constitution did not follow democratic rules, this will not change the UN 's view

that Greenland is an integrated part of Denmark and do es not have the status and the rights

of a colony.

The fact of this whole matter is that the list of colonies was mad e in a quite arbitrary

way. It was entirely up to the sovereign states themselves to list th eir colonies after the

Second World War. Some listed many, some listed few. There might in certain cases have

been informal pressure from other states (such pressure on Denmark was probably the

reason Greenland was listed), but no state was forc ed to list any territory. And wh en in the

fifties some states, som etimes in a dubious manner, included their colonies in their consti­

tutions and took them off th e list, the manner in which this was done was not very mu ch

monitored by the UN, and most de-listings have in fact never been chall enged. In other

words: there were states that did the same thing Denmark did, but the UN will not ente r

into specific cases making estimations of wh ether each such process has been democrati­

cally acceptable or not.

It is true that New Caledonia was put back on the list by a vote in the General

Assembly, but this was a very special case . The vot e was motivated by oppression of the

people of New Caledonia and the view that th e indep endence movement was the clear

representative of th e people.

Th e Faroes, as also is shown elsewhere in this volume, have always had their own legal

and political system and have never been fully integrated into the Dan ish jurisdiction .The

Faroese people have never at a referendum decided to become a part of Denmark - on the

contrary, in 1946 they vot ed for ind ep endence from Denmark.There is ind eed very strong

historical and legal evide nce against th e Dani sh Governments' claim that Th e Faroes are

an int egrated part of the Danish Kingdom that has only been granted home rule through a

Danish law (see Chapter 2).

But the UN cannot and will not undertake investigations and draw imperative con­

clusions of any kind about either Greenland orThe Faroes.Th e UN is an intergovernmen­

tal organization established and financed by Member States and protecting th e interests of

these states. Greenland and Th e Faroes are seen as inte r nal matters of the Member State

- or th e "black box" - called Denmark.

The qu estion raised in Chapter 5 of this volume, whether Denmark is morally or

politically obliged to list The Faroe s as a non self-governing territory, is not a matter for

the UN to decide .

As Chapter 9 shows, Th e Faroes and Greenland do have ce r tain rights in the inter­

national com munity and their own international profile. The black box of Denmark is

not entirely closed . Gr eenland is, for instance, a member of the UN 's Permanent Forum

on Indigenous Issues (see Chapter 4), and Th e Faroes are associated members of the

Int ernational Maritime Organisation that is also under the umbrella of the UN .
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This means that thes e countr ies are, at least in som e areas, subjec ts of international

law. Do es thi s fact not influence any conside ration of whether they have the right to self­

determination?

Not to the UN . The stronger a polities' own and independent int ernat ional profile,

the stronger its political moral arguments. But to the central departments of the UN , this

do es not make either The Faroes or Greenland subjects that will in any way be treat ed or

even looked upon seperately from Denmark. As they are neither states nor colonies, they

do not exist as entities .You are not either a subject of international law or not a subject of

international law. Being a subject in on e international organization cannot automatically be

used as a reason to put forward claims in other areas . And in order to become a subject to

the UN, you need either to be a sovereign state or a formally listed colony.

Several Dani sh Pr ime Ministers have declared that whatever de cision about the future

status of The Faroes and Greenland is taken by the people of thes e countries, it will be

respected by th e Danish authorities. But neither this , nor the fact that Denmark in 2000

ente red into negotiations about Faroese sovereignty, will change the UN's attitude. As th e

Danish declarations are given within the black box of Denmark and as the above -m entioned

negotiations took place within thi s same black box, the y are seen as internal matters onl y.

There is a fundamental difference between an internal recognition of a right, and an exter ­

nal recognition, that is communicated to the UN .

It is Denmark that speaks on behalf ofTh e Faroes and Gr eenland in the UN , and only

Denmark has the right to inform the UN about the constitutional status of these two coun­

tries. The UN only relies upon the information submitted by Denmark, and this infor­

mation - no matter whether it is given today or was supplied 5"0 years ago - will not be

chall enged .

As is shown in Chapter 8, the Danish Government as late as in 2001 declared to the

UN that th e people of The Faroes and the people of Greenland "consider themselves as

being Danish". Although this is absolutely untrue, this is the way th e UN must look upon

the Faroese and th e Gr eenlanders, because this is the information given to the organization

by the Member State that represents these people.

Obviously any other Member State than Denmark also has the right to raise qu estions

concerningThe Faroes and Greenland. But this is not likely to happen. To put forward pro­

posals or ask qu estions about what is considered another states' internal affairs is in the UN

system seen as a serious provocation of the state in qu estion. As Denmark is a very highly

esteeme d member of th e UN, it is not realistic to expect any Member State to do thi s.

And even if some Member State should take it up, it is very unlikely there will be any

suppor t for views that are contrary to Danish interests . The high estimation of Denmark

and th e fact that many countries have the sam e kind of "problems" would most likely be

the factors de ciding the case .Th ere was a tim e wh en e .g. newly independent African states

"automatically" supported peoples who struggled for independenc e, but this is not so any

more . Many newly independent states do themselves now have problems with peoples

insid e th eir borders who feel stateless , and these states are furthermore typical receiv­

er s of for eign aid . They are careful not to be provocativ e towards th e donors. And one of
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the countr ies that donates the biggest percentage of its GNP to developing countries - is

Denmark.

To illustrate how care ful the UN is about not enter ing into the internal matters of its

Member States, it can be mentioned that in recent years the organizat ion has only twice

become part of such conflicts.

In the case of East Timor th e UN had never accepted Indonesian sovereignty over

this country. And when the [999 referendum, that was held with the help of th e Security

Council, ended in violence, the UN sent in peacekeepers that allow ed the new state to be

born. In the case of the island of Papa New Guinea, Buganville, the violent fight between

the Buganvillian uprisers and Papua New Guinea had lasted for over a decad e wh en the case

was taken up by the UN - and it onl y happened wh en both parties to the conflict had asked

the Security Council to do so.

It is a telling sign of the UN's attitude that the organization has not dealt with the cr isis

in Ch echnia, and what happened in the former Yugoslavia also shows how careful the UN is

when it come s to the breaking up of stat es. Even when there was a referendum with a clear

result in Sloven ia in 1990, a year and a half passed before the new country was recognized

by th e UN.The international community pressed for unity right up until the time when the

human disaster was a reality, and when unity was definitely no longer a possibility.

And even if there is extre me ethnically based violence there is no right to the cr ea­

tion of a UN Member State - the best example being Kosovo , that has still not achieved

UN membership.

Another thing is that although the UN Decolonization Unit still exists , although

there are still [6 "colonies" whose "mother countries" give annual reports to th e UN, and

although New Caledonia was add ed to the list as late as in [986, there is no doubt this

whole system is coming to an end . It was set up in order to give the colonized peoples of

the planet a free choise about their future status, but after all thes e decades they have had

the opportunity to make up their minds. And, as also the discussion about the above-m en­

tioned proposal of Liechtenstein showed, many stro ng states are vigorously opposed to the

revitalization of a formal and autho r itat ive UN pol icy on the r ight to self-determination .

It can therefore be said that the timing of events has been quite unfortunate for The

Faroes and Greenland. Th e overruled referendum took plac e in Th e Faroes in [946, but at

this point in history there was not very much focus on self-d et ermination. If the referen ­

dum had taken plac e in the sixties there would have been far more international interest

and pressure . The same goes for the integration of Greenland into Denmark. It happened

before too mu ch international focus came on these issues . It would have been different in

the sixties.

Now, of course, there is a strong international media, and people are very much

aware of what goes on . Thi s might be beneficial to those who want ind ep endence, but it is

not entirely to th eir advantage, becaus e while other states are more aware of things, they

are also more afraid of things. They fear that what happens in Denmark might happen in

their country as well. Therefore it might be difficult to get support. And in the discuss ions

that have been held about self-determination in the UN, the ambassadors have stated ver y
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clearly that thi s has to do with decoloni zation only. When it comes to th e right to internal

self-determ ination or auto no my, states are willing to go a long way. But th ey clearly want

th is to be th e only form of sel f-de te rm ination there is.

Thi s fact, together w ith the genera l scepticism to th e idea of granting too many

small countr ies membership of the UN, clea rly indi cates that even th ough th e UN has not

yet clo sed its doors, th e doorway will ge t narrower for each year th at goes by. Th e doors

are still open, bu t whether Green land and The Faro es will be granted admittance , is for

Denmark to decid e .

No Clear Legal Right - But Good Political Arguments

W hat is the answer, th en? Do T he Faro es and / or Greenland have th e right to self-determi­

nation or not? O n the face of it th e answer mus t be negative . Not bein g on the list of colo­

nies, not being under milit ary occupation and not being oppressed m akes it , at least at first

glance, a difficult case. But it is not quite that simple.

When it comes to entit ies that are not on the list of colonies there are some cove­

nants, such as, th e Helsinki Final Act , that suppo r t th e view that The Faro es and Green land

indeed have thi s right . Furthermore it is clear that political acts and political pra ct ice of

sta tes cre ate and reinforce legal conce pts. And looking at arrangements that othe r states

have made with thei r non -sovereign overseas teorritories, it is possible to find suppor t for

th e view that The Faro es and Green land are not only entitled to int ernal , but also extern al

sel f-de te rm ination.

Th e many free associat ion ar rangements th at , for instance, The United States and

New Zealand have m ade with th eir for mer overseas territories defin itely give the Faroese

and th e Greenlande rs goo d argum ents.These exam ples show th at there are many possibi li­

ties of constitutional arrangem ents and th ey undermine th e "all or nothing" attitude th at

has many tim es been ex pressed by Danish authorities. Indeed Denmark itsel f mad e such

an ar rangem ent with Iceland in 191 8 . Thi s is obvious ly also a very strong argumen t for the

tw o polities we are dealing with .

But th e m ost important thing to Greenland and Th e Faro es is the very fact that in

intern ational relation s there are very few rules that are imperative . Intern ational covenants

and resoluti ons are not laws but guideline s. And when in th e international communi ty a

ques tion like wh ether a po lity has th e rig ht to self-determinati on or is suitable for state­

hood is considere d , what decid es it is mostly the circumstances of the polity itself - not

int ernation al covenants on th e subject.

Th e positi on of the UN is that this is the best way of dea ling wi th such matters . As

there are never two cases that are identical, it is not possible to subm it int ernati onal rela­

tion s totally to the rule of law. You cannot star t with theory saying this is it , th ese are th e

ru les and th en exam ine how th e concre te case fits to th e rules. Every single case is influ ­

ence d by geo po litics, history, th e econo m ical and adm inistrative stre ng th of the polity in

case etc. Th erefore, you mu st star t by looking at the concrete cases th em selves. Focus

should firs t and forem ost be on th e players, not on th e rul es.
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And although international rules do not totally shut out the po ssibility of a Faro ese

and/ or Greenland right to self-de te rminatio n, in our case looking at the players gives a far

brighter perspecti ve than looking at th e rules only. Comparing the different cri te ria for

state hoo d outli ned by UN officials to the situatio n ofT he Faro es and Greenland, the picture

looks quite promising.

As histo ry shows, geography is ex tremely important whe n a new state is to be estab­

lished . Grant ing the right to self-de termi nation to a people whose geographical area is

not clearly defined , might cause serious probl ems . Being islands, both Greenl and and Th e

Faroes have national borders that are as clear as they possibly can be.

The seco nd most im po r tant precondition for a succ essful tran sition to statehood is

that there is no big nati ona l minority whose wishes are being over ru led . Also acco rding to

thi s param eter, Th e Faroes are cer tainly suite d for sta te hoo d, indee d , even more so than

most membe rs of the UN. Th e Faroes, if they achieved UN membership , would be one of

the very few on e-nati on states there are in the organization .

As for Greenland , the situation is more com plicate d . Th ere is not only a big Dan ish

minority (10- I .s-%) in Gr eenl and, th is mino r ity also hold s many of th e most im portant

positions in Green land society. Th e adm inist rat ion as well as the industry are quite domi­

nat ed by Danes .

A third condition pointed out by UN officials is a stable political enviro nment . There

is no doubt the poli tical environme nt in th e No r th Atlantic is one of the mo st stable there

are .

Recognition by other states is obviously also cr ucial for a new state . Thi s condition is

not there now for obvious reason s - but there is little doubt the two state s would be recog ­

nized by their neighb ors once an agreem ent with De nma rk was a realit y.Actually, Iceland ic

politicians have man y tim es op enly suppor ted the Faroese struggle for ind ep enden ce and

said they look forward to the day when Th e Faroes are a state .

Histor ically, as is documented elsewhe re in thi s volume, Th e Faroes as well as

Greenla nd have strong arguments for claimi ng the r ight to self-de term inatio n as th ese pol­

ities ' integration into Denmark happen ed in a very qu esti onabl e mann er.

Geopolitically, both The Faro es and, particularl y, Greenl and were extremely impor­

tant during the Co ld War and Gr eenl and is still tod ay an area of major military impor tan ce.

Th is obviously makes inde pendence for especially Greenland and to a lesser degree forThe

Faroes a del icate international issue that puts pressure on the two countries ' governmen ts

to be a trusting partner and to with stand and act acco rding to the responsibil ity thi s geo­

political importance brings with it . But if these require m ents are met, thi s can hardl y be

conside red an obstacle to Faro ese or Greenlandic sovere ignty. Indeed, three former Dani sh

ministers have said that giving NATO and the USA access to Greenland and The Faroes has

ind irectl y given a great eco nomic advantage to Denmark .(This indicat es that the geo po-

.s- These Ministers were: Foreign Minster, Jens Otto Krag; Foreign Min­
iste r, Uffe Elleman Jensen and Minister of Defence, Hans Engell.
Jens Otto Krag: Foroy ar i kalda kripnum , 1999 . In a 19)8 conversation between Mr. Krag
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Iitical importance might even become an economic advant age to a sovereign Greenl and

state .

When it comes to econom ic and admi nistrative streng th and ability, th er e are again

differen ces betwee n th e two countr ies. The Faroes arc now very clos e to being economi­

cally self-sustained, whil e Greenland still receives a great part of its GNH from Denmark.

The Faro ese administratio n is run by Faro ese civil serva nts , whil e th ere are many Danish

civ il servants in the Greenl and administrat ion .

The soci al situation might also be conside red of importance to th e workability of a

newborn micro state , an d also here th ere is a difference between th e socia lly very well off

Faro ese soc iety and th e socia lly qu ite plagu ed Greenland society.

Another source for decid ing wh ether it is reason able to talk abo ut a Gr eenland and

Faroese r ight to se lf-dete r m ination are th e processes th at have led to the establishme nt of

new sta tes in recent years .

and the Ambassador Mr. Satt er thwaite about the construction of a Lor an C station in The
Faroes, this was repor ted to the file : "After Foreign Minister Krag had read the Embassy's
not e on the Loran Station in The Faroes (... ) he said that Denmark was always pleased to
be able to help the United States and contribute substantially to fulfilling its NATO obliga­
tions by making available Greenland and The Faroes. He said this made the defence budget
look better and have more meaning, and he was pleased to see that th is fact was recog­
nized by our Government and Ambassador Peter son".

Hans Engell: Pa slotsholmen , '997 : 'The military effor ts in the North Atlanti c to a consider ­
able extent arc legitimizing towards our NATO-partners - not least the USA - a rel etively
low Danish milit ar y budget"

Hans Engell, Sosialurin (newspaper) ' 7 July 2003: 'T here has always been a hidden
agenda . Denmark has, thro ugh the block grant to The Faroes and Gr eenland , ensured the
stability in the Nor th Atlantic Sea - and to the Americans it has had great impor tance for
security in the area. ( . . .) During all the years of the Co ld War and in the eighties there
is no doubt that The Faroes wer e of great importance to NATO. Greenland for sure was
more important, but Th e Faroes were very important too. During all these years it was
very difficult for Denm ark to meet the demands that NATO put forward to the member
countries. And it counted a lot , espec ially seen from an Amer ican point of view, tha t we
und ertook some tasks in the Nor th Atlanti c"(. . .) "Today the strategical importance of the
No r th Atlantic is not the same , but there is no doubt this importance has saved Denm ark
from defen ce spending" (. . .) 'Thro ugh Th e Faroes and Greenland, Denm ark gave a con­
tribution that counted more than if we had 2 0 0 0 soldiers more or less".

Uffe Elleman Jensen , Din eBen daB et kort , 19 96 : 'T he Faroes and Greenland wer e good
cards to have in the hand when the NATO ministers gathered in the eighties. W hen one
should mitigate the sourn ess over Danish footnotes, or when the other ministers asked
how we were doing in increasing our mili tary budget to the 3% of the GNP that the
for mer Prime Minister, Mr. Anker Jorgensen , had promi sed in NATO, it could give some
breathing space when I to ld them how important it was having stable condit ions in the
No rth Atlantic and in the Arctic, and how great amo unts of mon ey Denmark spent on
securing this through our economical aid to The Faroes and Greenland ."
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The 10 last states to obtain UN membership were Licht enstein, 1990; Micronesia,

1991 ; Marshall Islands, 1991; San Marino, 1992; And orra, 1993 ; Palau , 1994 ; Kiribati,

1999;Tonga, 1999 ;Tuvalu, zooc i Timor-Lcst c, 2002 .

As state act ivity creates international legal concepts, comparing these countries to

The Faroes and Greenland is highly relevant to the discussion about the status and rights of

thes e two countries.

Th e Working Group has not had the tim e to und ertake such an investigation, but what

is clear, though, is that many of the newborn states have populations that are smaller than

the populations ofTh e Faroes and Gr eenland, and many are less developed, less industrial­

ized and have a weaker administration.

Th e above-mentioned facts and the com parable cases might become of great impor­

tance if and wh en the international com munity or some international court on e day is to

decide whether The Farces and / or Greenland are enti tle d to national self-determination

or not .

Another thing of importance are statements made by Faroese and Greenland authori­

ties themselves. What is said and stated in an official form by leading politicians can have

decisive influence if an international judge one day is to decide whether these countr ies are

integrated parts of Denmark or not.

What is clear, then, is that The Faroes, and , to a slightl y lesser degree, Greenland are

suited for statehood . But neitherThe Faroes, nor Greenland can break away from Denmark

unilateraly. Such an act would not be approved by th e international community, and there­

for e not be successful. Th e establishme nt of a Faroese and / or a Greenland state can only

succeed if it is the result of an agreement made with Denmark.

But if on e of thes e countr ies succeded in making such an agreement with Denmark,

and the two parties cam e before the UN declar ing that they wanted a new state to be estab­

lished , there is no doubt this wish would be accepted by the UN . As was the case when

Czechoslovakia was divid ed and two new states cam e into heing, nobody will qu est ion such

an agr eem ent that is made in an orderly and peaceful manner - even if we, measured in

populations, are talking about two very small states.The attitude of the UN to the granting

of membership to microstates might change in som e years, but today there is no doubt the

answer would be positive.

Although at the moment there is no UN advocacy for self-determination and the

cause ofTh e Faroes and Greenland therefore seems weak, these countries do have strong

arguments that, if th ey are put forward in relevant forums, can put pressure on Denmark

to give up its claim that Th e Faroes and Greenland are integrated parts of the Danish

Kingdom. No state wants to be labelled colonial - especially not a state that is so highly

regarded and is such an unremitting spokesman for tol erance and democracy as Denmark.

And refusing the right of self-determination to The Faroe s and Greenland in spit e of the

above-men tioned facts might, in a political climate like the on e in Scandinavia, be inter­

preted as being a colonial attitude .Th e Danish information submitted to the UN about the

Faroese and Greenlandic people considering themselves as being Danish (see Chapter 8) , is

obviously also something that might damage the reputation of Denmark.
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But what of co urse is more important than anything is a clear and continuo us major­

ity in th e two co untr ies themselves that stands firm on the claim for national se lf-determi ­

nation and persistently puts forward arguments for its cause . Such a major ity might even

solve the issue without th e need of turning to the international community. A small major­

ity that might change into a minority any tim e is definately not a solid gro und for try ing to

put international pr essure on Denmark.

The Faroes and Greenland are Suited for Statehood

If Th e Faroes and/or Greenl and on e day sho uld achieve membership of the UN - do two

suc h small count r ies have anything to do in thi s organization? Would they afford it?Would

they have any influence?And would they at all benefit from it?

In orde r to answer these qu estion s, the Worki ng Gr oup visited the Mission s of

Liechtenstein and Iceland to the UN. Alth ough th ere are many differen ces between The

Faroes, Greenl and and these two countries , there are also important simi lar ities. Iceland

is a neighb ou r of Greenl and and The Faroes. Iceland has been und er Dan ish ru le, its econ­

omy to a larg e exte nt is based on fishery. Altho ugh its population is about six times as big

as that of T he Faroes or Greenl and, it is still very small. Liechtenstein is first and for e­

most comparable because of its size . With less than H . 0 0 0 inhabitants the population of

Liechtenstein is, in re lative terms, conside rably smaller than th e population s o f The Faroes

and Greenl and . Like Th e Faro es and Greenl and , neither Iceland nor Liechtenstein are part

of the Europea n Uni on .

Liechtenstein has been able to protect its national sovereignty because it has fr iendly

neighbors. T his has enabled the co untry to stay a state in spite of bei ng very small and

having no army. Even if the inte rnational relatio ns and de velopme nt of Liechte nstei n

are closely rel ated to those of Switze r land, the country has its own internation al profile .

Liechte nste in has em bassies in 8 imp ortant inte r national organizations and bilateral embas­

sies in Switze rla nd, Austria and Germany.

Liechte nstein obt ained membership of the UN in 1 9 90 . Th e reason for the applica­

tion was that the autho r ities th ought it right to represent the peopl e of Liechte nstein in the

int ernation al co mmunity, show the nat ion 's face and exp ress its points of view in important

matters . The Mission of Liechtenstein to the UN is mostly engaged in humanitar ian issues .

Th e country acknowledges that it does not have direct influen ce on the decisions that are

made in th e UN, but sees it as a duty to tell the world what the country sta nds for.

Th e Mission in Ne w York does not try to cover every issue that is on the agenda of

the UN, but care fu lly chooses certa in subjec ts of int erest and then attends all meet ings that

are imp ortant to th ese subjec ts. This way Liechtenstein has avoid ed being cr iticized for not

attending meetings. On th e contrary, the Mission can proudly state that in '4 years of UN

membership it has never missed a vote on the issues it has chosen to engage in.

As the eco nomy of Liechte nstei n is based mainly on banking and partly tourism, there

are few issues on the agenda that have direct influe nce on the country's eco no my. On the

othe r hand membership is not expensive either. Liechtenstein pays 8 mill ion US dollars
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a year to be a member of th e UN. This is conside red very littl e com pare d to th e moral

and political value of having th e nation 's voice heard in th e int ern at ional com munity. Five

people work at Liechten stein 's Mission to the UN.

For a long time Iceland was th e smallest state in th e UN and arg uably also the poor­

est . Iceland was by many co nside re d too small to admi nister real state hoo d . Now the re is

a long list of state s th at are far smalle r - and Iceland has becom e one of th e econom ically

best off Member Sta tes . This has given Iceland th e position of a ro le model for th e many

mi crostates.

Iceland has had real and important influen ce on international laws, that are impor­

tant to Iceland . Th e main achievement was the Law of the Sea Convention , whe re th e

country's Mission played a cr ucial ro le. Th e Co nvention gives each country th e com plete

right to decide its own fishery policy, and as fishery is extremely impor tant to th e Icelandic

economy, it is essential to th e country that thi s convention is kept the way it is. A lot of th e

Mission 's energy now goes int o protect ing th is Convention, because recently there have

been state s that want it reop ened. So-called "enviro n me ntal sta tes" like , for instance, New

Zealand and Australia want fishery to be contro lled by int ernation al law th e way whaling is

controlled today.Th ere are indicat ions that Iceland and th e countr ies whi ch share its view s

will lose thi s fight in th e end , as still more states jo in th e "enviro nmental cam p". Among

Scandinavian countries only Norway suppor ts the views of Iceland .

Th erefore th e message fro m th e Icelandic Mission is clear: it would be welco med

warm -hear tedly if tw o more Nordic countr ies , whos e economy is based on fishery, becam e

m em bers of th e UN. And it would be in th e interest ofbothThe Faroes and Greenland to be

able to protect th eir int erests in th e UN - also because Denmark , th at now speaks and votes

on behalf ofTh e Faro es and Green land , does not work in favor of national managem ent of

th e resources of the ocean , neither when it co me s to wh aling, nor fishery.

Pollution of th e sea is also an issue th at has direct impact on Iceland , and th e Mission

engages in a lot of work tha t aimes at preventing polution .

As Iceland engages in man y issues, it has happ en ed that the Mission has been lightl y

cri ticized for not attend ing meet ings it has been suppos ed to att end . All in all eight peopl e

work at Iceland 's Mission to th e UN.

Sta tes like Liechten stein and Iceland are not left to th em selves in th e UN ma chin­

ery. They work clo sely together with different groups of other sta tes. Th e Mission s of

Liechtenstein and Iceland are both in th e gro up of countries in the European Economic

Area (Iceland, Norway and Liechten stein ), and th e Forum of Small States. (This group is

not very united, though , as th e UN definition of a small state is a state with less than 1 0 mil­

lion inhabit ants - m eaning th ere are m ore th an 80 states in this For um) .

To Iceland th e far most im po r tant group is th e No rdic Group that consists of all th e

Scand inavian countri es.They coope rate very closely and have formal meetings every week .

The Icela nders rely a lot on thi s group in orde r to get informat ion about th e issues that are

being discussed . Other groups wh ere Iceland is active are th e group of Balt ic State s and th e

grou p of NATO countr ies.
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To Liechtenstein the most important cooperation is through th e bilateral tic s with its

neighbors Switzerland and Austria. In addition to this, and the EEA Group and the Forum

of Small States, th e Mission of Liechtenstein is part of a group consist ing of the countries in

th e European Union, and a group consisting of Japan, USA, Norway, Iceland, Liechtenstein,

San Marino and South Korea that tri es to be a counter-group to the European Union in

th e UN .

Liechtenstein and Iceland are considerably more activ e than som e other of th e very

small Member Stat es in the UN. Som e of th ese states do not in real ity do very mu ch in New

York at all. Once th ey have obtained th eir representation, it seems as th eir goal is ach ieved .

10 th ese states th e membership is more a qu estion of national pride and identity than th e

po ssibility of having influence on world affairs.

But th e examples of Liechtenstein and Iceland confirm that it certainly is possible to

be a well-functioning member of th e U N even if you are a small state . In some aspects it

m ight even be an advantage . Because of th e easy contact and oft en personal relations to th e

government m inisters back home, ambassadors and officials of small states in New York can

manoeuvre far more freely than their counterparts in the huge bureau cracies of big states .

Small states can influen ce important issues , and th ey cer tainly can use th eir seat in th e

UN to expre ss th eir opinions on important matters and take their part of th e responsibil ­

ity for world affairs.

It is no easy task for a very sm all state to be a re sponsible member of th e UN, but no

hindrance is so tough it cannot be overcome. It would indeed be possible forThe Faroes and

Greenland to handle a UN m embership of a more than merely symbolic character.
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The aim of this chapter is to investigate to what extentTh e Faroes and Greenland have been

discussed in th e UN and what information th e UN has aboutThe Faroes and Greenland, as

well as a gen eral conside ration of minority issues in th e UN .

Additionally, there is a bri ef discussion of th e 2000 report from th e Council of Europe

on Denmark, which heavily cr it icises Denmark for not considering th e Green land and

Faroese people wh o live in geographical Denmark as minorities . Th e research is based on

web searches, treaty language and specific inquiries regarding Greenland and The Faro es.

Th e positi on ofThe Faro es and Green land in th e UN conte xt is not the same. Greenland

was originally on th e list of non-self-governing territories, but was taken off th e list wh en

the Territory of Greenland was formally integrate d under the Danish Constitution in [ 9 S3.

Gr eenland is categori zed differently, as th e inhabitants arc seen as "indigenous people" and

are thus protected under ILO Conv ention [69 (sec Chapter + of this volume) . Gr een land

has also participated in Danish UN del egati ons, whi le The Faro es have not.

It is important to examine the archives of key international organizations to see what

material there is about Green land and The Faro es, both what may derive from th e politics

th em selves and what information has be en provided by Denmark .Th e UN is the on ly int er­

national organization with a structure for self-de term ination, and under th e Economic and

Social Co unc il Denmark has been obli ged to provide information on self-det ermination.

Denmark has mad e a statement in th e UN referring to custo mary law (Fourth

Periodic Report) und er th e headi ng Greenland and Dan ish Foreign Policy :"Int ernational trea­

ties concluded by th e Dani sh Government and custo mary international law bind th e Home

Rul e Authority to th e same extent as th ey do th e Go vernment of Denmark, in order to

ensure that Denmark and Greenland comply with th eir int ernational obligations.'"

Th is clearly indicates that customary law obligates Denmark, and thus th e statements

about The Faroes and Greenl and and th e special sta tus of these countr ies can be see n in a

+th Periodic Report und er the Committee on Economic, Social and Cultural Rights,
"Implementation of the International Convenant on Economi c, Social and Cultural
Rights", p. [+, section 2S , 2 8 April 2003 .

Sj urour Skaale (cd.), The RightTo National Se lf-Determination , 169 - 178.
© 20 04 Koninklijke Brill NV. Printed in the Netherlands.
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UN context to have more value th an th e pap er th ey are wri tten on . But as exam ples show

later in th e text, Denmark cannot internally fulfil inte rnational ob ligations in policy areas

th at are taken over byThe Faroes or Greenland in th ose respect ive ter rit ories.

De nmark claims that the Danish Realm is a unitary state. But th e me mbe rship of

th e EU is divided , as only Denm ark is a membe r. W ith th at me mbership, Denmark has

effec tively veste d sove re ignty in EU supranatio nal parts. Furthermore, the parli am en ts of

Greenland andThe Faro es have legislative power, and Denmark canno t implemen t interna­

tion al obligations in policy areas that are taken ove r by Gr eenl and or T he Faroes.Th e effect

of thi s is that Denmark very often ente rs int ernational treat ies with ter r itorial reserv ations

forThe Faroes and Greenl and , thus und erscorin g that Denmark is not a unitary sta te with

one undisputed legislati ve power, but a structure with some fed erat ive e lements of divided

power, as I conclude Chapte r 1 0 of this volume .

In this conte xt it is important to bear in mind that neither Greenland nor Th e Faro es

have Denmark as th eir closest neighbouring country, nor do th ey have a border with

Denmark . In geographi c terms, both countr ies are terrafirm e. as th ey are separate from

Denmark .

Th e Periodic Reports under the Economic and Social Coun cil

Th e different counci ls of th e UN regularly demand informa tio n on specific issues fro m th e

mem ber countr ies. Most of th e information used here was submitted by Denmark to th e

Eco no mic and Social Co unci l. The information is mainly fro m th e thi rd rep ort from 1997.

Th e repo r t sta r ts with an introduction to its sta tus in the Danish Realm .The last chap­

ters arc the subjec ts or qu estion s answered in a Greenl andic conte xt .

Th ere is no information on or abo ut the Faroe Island s, as the poli ty did not participate

in producing th e rep ort . In a UN co mmittee's exam ination of th e rep ort, Denmark is heav­

ily cr it icized for not having informat ion on Th e Faroes, but Denmark 's respon se is that th e

poli ty has Hom e Rule and thus mu st pass on th e information itsel f. However, th e rest of th e

rep ort concerns only Denmark pr op er witho ut referen ce to Th e Faro es or Greenland .

It is sta te d that Gr eenl and is a "geographically separate and well-defined part of th e

Danish Realm ," whi ch has a distinct language and cult ure . ' It is also said that Denmark sees

the right of self-determination as being applicable to indigenou s peopl es. But according to

th e report, Greenland has used its right to self-de te rmi nation to gain Hom e Ru le and by

Danish ratification of ILO Convention 16 9 . j

O n Self-Governance and Self-Determination

There are several documents in th e UN that mention th e autho rity of Green land and The

Faro es and talk abo ut th e r ight to self-dete r mination .

3rd Periodic Report 1997 : 3/ 1.

jrd Periodic Report 1997 :3 /4& ) .
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In the presentation of the third report of the Economic, Social and Cultural Rights

Committee, the Danish delegation said that a commission of Danish and Greenlandic poli­

ticians was established in order to "realize the right to self-determination of that region . In

addition, a large majority of the population of Greenland had approved the self-rule in a

referendum and it had become effective".4

The UN asked Denmark if the Home Rules have a sui Beneris legal status comparable to

other autonomies . ' There is also a question about the decision-making procedures followed

in formulating foreign policy and future Danish relations with Greenland and The Faroes.

Is there a plan for strengthening links among the three territories or to hold a referendum

on this or similar issues, the Committee wants to know.6

The Danish answer is repeated in this way by the Committee :

"The Home Rule Act vested decision -making power for international affairs in the

Danish national authorities. In practice however, there was a constant dialogue

between the Greenlandic and Danish Governments. Hence, a delegation on which

Danes and Greenlanders were represented on an equal footing conducted negotia­

tions with Greenland 's neighbours for the demarcation of fishing zones .The Danish

Minister of Foreign Affairs served only as an adviser in similar negotiations con­

ducted by the Faroe Islands. There were no plans for a referendum on the full inde ­

pendence of the two territories. The intention was, rath er, to improve the existing

system within the framework of extremely amicable relations. In that regard, he

stressed that, in the Commission on Human Rights, Gre enland and Denmark coop­

erated closely on the matter of rights of indigenous peoples ,"

This information is not true.The so-called Independence Government in The Faroes came into

power in 1998 with the clear aim of establishing a sovereign Faroese state. In the autumn of

1999, just a few months after this hearing, the proposals for the future ofTh e Faroes as an

independent state were presented . At th e time of this hearing th e political debate on Th e

Faroes was totally dominated by the issues of both ind ep endence and a referendum.

At th e following meeting, th e UN request ed additional information on the right to

self-government and the debate on self-government taking place in The Farces." The infor­

mation given by Danish officials is quoted in th ese words :

4 Denmark Presents Report on Economic, Socialand Cultural Rights Committee, 3.5 .99, p. 2.

5 Committee on Economic, Social and Cultural Rights, Summary Record of the First Part
(Publi c) of the i jth Meeting, 17.5.99, p. 2, section 3.

6 Ibul., P: 2 ., section 4 .

7 lbid., p. 3, section 9·

8 Summary Record of the i i th Meeting, 1.7 .99, on jrd Periodic Report from Denmark, p.

5, section 24 ·
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"With regard to the right to self-determinatio n, he [Th e Danish Government rcp ­

rescntativc] said that its application was the topic of ongoing debate. He conside red

that self-de termination was a continuous pro ccss and that the right could be cxer­

cised in varying degrees and in different forms, i.e. th rou gh the choice of more far­

reaching auto nomy. Thc Faroe Islands had therefore created a committee to study

the possibilit y of expanding its autonomy, particularly at the intern atio nal level,

However, that was a matt er for discussion by all the parl iam ents concer ned .?"

The words "The Faro e Islands had th er efore create d a com mitt ee to study the possibility of

expanding its autonomy... " are, again, a clear twisting of th e truth.

The Faroese Government had cre ate d a committee with th e clear purpose of investi­

gating th e possibilities for Faro ese national sovereignty. Th e rep ort, finished in Jul y 1999,

was called : "The white book.The base for a tr eaty that establishesTh e Faroes as a sovereign

state in co-ope rat ion with Denmark.":"

The qu estion of Faro ese and Gr eenlandic self-detcrmination has been discussed in th e

UN. Denmark do es not den y th e right of self-de te r m ination forThe Faro es or Greenland,

but clearl y gave th e UN inaccurate information when , as late as May 19 9 9 , it claimed that

th ere were no plan s for referenda on ind ep enden ce and that th e Faro ese Government was

study ing th e possibilities of expanding auto no my.

In an answe r to th e qu estion s to th e third rep ort, it is state d that " . . . th e Faro ese

[Government] is th e supreme authority in th e educational syste m ."" Thi s shows that poli cy

areas taken over bvThe Faroes and Greenland are not under Danish contro l.
J

In May [ 9 9 9, th e Comm itt ee on Eco no mic , Socia l and Cultura l Rights also asked

th e Dani sh govern ment rep resentat ives about th e consultat ion and decision -m akin g pro ce­

dures in formulating for eign poli cy as well as wh ether th e Home Rul es were co mparable

to othe r auto no m ies or had a sui Beneris status . " But th e qu esti on does not see m to have

been answered .

A representative of Greenl and , Mr . Moller Lybcrth , particip ated in some m eetings on

th e Eco no mic , Social and Cultural Rights. He underscored that political parties had raised

th e qu esti on of inde pe ndence and th at th e qu estion of Greenlandic sel f-determ ination had

not been sett led on ce and for all.

Th e Committee made many remarks about missing information, espe cially about The

Faroes, but also Greenland . Denmark was cr it icized for not having Faroese and Gr eenlandic

representatives in their delegati on s. Denmark repli ed on several occ asions th at in regard to

9 Ibid.• p. ~ , section 26 .

10 The Faro ese titl e is: "H vltab ok, StoaM undir einum sattmala, ia skipar Foro)'ar sum eittJ uIIveIdis­

riki i samsiarvi vio Danmark" . The Faroese Government, J 999 .

[ I Reply to the List of Issues: Denmark 10 / 07 / 96 .

[ 2 Comm itt ee on Economi c, Social and Cultural Rights, Summary of the First Part (Public)
of the 13th Meetin g, [ 7. 0~ . 9 9 .
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poli cy areas under Faro ese and / or Gr eenl andic responsibility, th e Home Rul es th emselves

have to provide th e information to the UN.

Th ere are several qu estions about th e Thule Case in , for instan ce , th e Committee on

the Elimination of Racial Discrimination , 1221 " Meeting, 18 .03 .97, as they do not see that

Denmark is adequately addressing th e problem .

The Minority Question in the UN and the Council of Europe

Denmark has declared to th e Council of Europe tha t onl y th e German minority in

Southern Jutland is a m inority according to th e Framework Convention for th e Protect ion

of National Minorities .

In September 2000, th e Council of Eur ope Advisory Committee on th e Framework

Convention for th e Protection of National Minorities heavily cr iticized th e fact that

th e Faroese and Greenlandic people that live in metropolitan Denmark are not consid ­

ered minorities and do not en joy th e protect ion of th e above-m entioned Framework

Convention . "

Denmark replied that thi s was du e to th e territorial Home Rul e arrangements,

whi ch offered Greenlanders and Faroese cultura l protection , and to the fact th at Denmark,

according to the UN Covenant on Civil and Political Rights, defined th e Faro ese people as

a "peopl e" and th e Gr eenlandic people as an "indigenous people". '.

The Advisory Committee re jected the Dani sh view, partly because not all Faro ese or

Greenlandic people are living in Th e Fames or in Greenland, and partly becaus e having th e

status of a "people" or th e status of an "indigen ous people" does not exclude cit izens from

protect ion by th e Framework Co nvention for th e Protection of National Minorities.

Th e Danish argumentation is described by th e Advisory Committee in these words:

"If the reasoning of the Danish Government is to be followed , the re sult is that the

Greenlander s and Faroese persons enjoy an effective prote ction of their identity

(language, education, culture etc .) within the respective hom e rule areas, but no

such protect ion outside these areas, notably in mainland Denmark". ' I

Th e m inority issue has also been discussed in th e UN . On May 22, 2001 , th e United

Nations stated in a press release : "Committee on Rights of Children Starts Review of

Report on Denmark". According to th e six-page pr ess release, th e 12 representatives from

13 Advisory Committee on the Framework Convention for the Protection of National
Minoriti es, Opinion on Denmark, adopt ed 22 September 2000 .

14- "Comments ifthe Government ifDenmark on the Opinion ifthe AdvisolJ Committee on the Report

on the Implementati on if the Framework Convention J or the Protection if National Minoriti es in

Denmark" , 7 June 2001 .

15 Advisor y Committee on the Framework Convention for the Protection of National
Minorities, Opinion on Denm ark, adopted 22 Sept ember 2000 .
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8 mini st r ies of the Danish Go ver nment were asked many qu est ion s abo ut Greenland and

T he Faro es.

An exper t of th e Co mm ittee , according to th e press release, pu t forward , for

instance, th is direct question:

"Wh ile Germans living in the country were considered a national minority in

Denmark , people from Greenland and the Faroe Islands were not considered as

national minorities. Wh at was the position of the Govern ment on this?"!"

Th e answer given by the Danish gove rnme nt de legati on is qu ot ed thus In th e pr ess

re lease :

"The people of Greenland and the Faroe Islands had never conside red themselves

as minorities; they conside red themselves as being Danish, the delegation said.

Any international tr eaties signed by Denm ark were extended to those territories

although th ey were self-govern ing entit ies within the Danish State."!'

Th is information , submitted to th e UN by a Dani sh govern me nt delegation , can on ly be

said to be blatantly untrue or expre ssed in total ignorance . No bo dy wi th even th e slightes t

knowledge of Greenland and / orThe Faro es wo uld claim that th e Faroese and Greenlande rs

consider themselves as Dani sh , as they both have a distinct nat ion al identity.

Th e info rmat ion pro vided by th e Dani sh delegati on can at th e very least be consid­

ere d peculi ar give n th e fact th at th e year 2 0 00 saw four rounds of negotiation s between

Den ma rk and Th e Faroes on Faroese indepe nde nce , in wh ich the Faroe se claimed th e right

of sel f-de te rmination as a dist inct peopl e .

In genera l, Danish infor ma tio n pro vided in thi s area lacks coherence . Several times

over, Denmark sta tes that it canno t fulfil internat ional obligations in policy are as under th e

power of th e Hom e Rul es. As stated with respect to th e Co nvention on th e Elim ination

of Racial Discrimination, Denmark says about th e situation in Th e Faroes and Greenland:

"Gree nland and Faroes have not been cove re d under the Dan ish act, as it comes under

th e Home Rule co mpe te nce and it is th eir prerogative to decide how to im plement th e

Co nvention .""

In anoth er answer, however, it is state d that any treati es signe d by Denmark were

exte nde d to those territories altho ugh th ey were self-govern ing entit ies within th e Danish

Sta te , '. as mention ed above.

16 Committee on Right s of Children Star ts Review of Report on Denm ark . United Nations
Press Release, CRC, 2 i h session, 22 May 2 0 0 I .

17 Ibid.

18 Committee on the Eliminatio n of Racial Discr imination , 1 2 2 I " Meet ing, 13 .08 .9 7, p. 2,

section 7.

19 Committee on Right s of Children Star ts Review of Report on Denm ark , 22 . 0 5 .2 00 I .
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In a meeting under th e Human Rights Co mm ittee, Comm itt ee member Mr. And o

point ed out th at :

" . . .accord ing to indigenous right s in Greenland , environmental protection was

exclusively und er Gr eenlandic Hom e Rule jurisdiction , while state secur ity and

defence were und er the Danish central Government. He points out the potential

conflict and asked if there were any conflict resol ving mechanisms and if there had

been any conflicts . Also he wanted to know about any disparity between indigen ous

practice and human rights standards in Denmark .?"

The Co mm ittee also sees th e non -transfer of administration of justice to Green land as

incompatible with Article I of the Covenant. "

The Case of Terrorism

As par t of th e UN's internat ional str ugg le against terrorism th e organization in 2001

asked Denmark to provide a progress repo r t on the implementation of Secur ity Counci l

Resolution [3 73 in Green land and the Faro e Islands. Denmark responded with th ese

words:

"The amendments of the Crim inal Code do not apply for the Faroe Islands, but the

ame ndments may ente r into force by a Royal decree. Before coming into force of

the amendme nts , the Faroe Home Rule must have the amendme nts presented for

an opinion . It is the intention of the Ministr y of Justice in the nearby future together

with the Faroe Hom e Rule to take a thorou gh look at the criminal rul es applying to

the Faroe Islands in order to make sure that there are no loopholes as far as terror­

ism is concerned in the Faroese regulation .

Greenland has it own criminal code and therefor e the amendments will not be put

into force in Greenland . However, an existing Commission on Greenland 's Judical

System has the task to car ry out a fundam ental revision of the judical system in

Greenland and to draft a revised version of the special Criminal Code and the special

Admini stration of Justice Act applying in Gr eenland . Th e Commission is expected

to hold its last meet ing in the second half of 200 2.The report is expec ted to be sub­

mitt ed in 2003 . Wh en the revised version of the specia l Criminal Code is available,

the Ministry of Justice will examine it in order to ensure that all the obligations of

UNSCR 137 3 ( 22 0 1) are fulfilled,'? '

20 Human Rights Committee, I S34th Meeting, 23. I 0 .96, p. 9, section 70 .

2 [ lbid., P: 9 , sectio n 67.

22 Denm ark : Suppleme ntary Report dated 8 July 2002 submi tt ed pu rsuant to Paragraph 6 of
Secur ity Council Resolu tion 137 3 ( 200 [) .
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This answer fro m Denmark shows that the Kingdom of Denmark is not a un itar y sta te .

Both Greenl and and Th e Faro es are conside red distinct terri tories and jurisdict ions , and

Denmark does not have th e legitimate right to unil aterally fulfil int ernation al obligations

in th ose territori es.

FinancialAspects

Th e Committee on Eco no m ic, Social and Cultural Rights in 19 9 9 asked wh ether " . .. the

current fi nancial arranaemen tsfa cili tated the establishment if constructi ve dialoque with the india­

enous people ifGreenland on the question iftheir riqht to self- determination", to which Denmark

answere d that they in no way use subsidies as a negotiating tool with Gr eenland ."

De nmark transfers a block subsidy to both Greenland and Th e Faroes.Whether or not

th is has been used as a negotiating tool in relations with Green land is uncl ear. But it was a

continuo us argument used in th e negotiations between Denmark and Th e Faro es in th e year

2000 on Faro ese ind ep enden ce.

International Treaties and The Faroes and Greenland

The Faroes and Gr eenland have exce ptions from many int ernat ional treaties. Some exam ­

ples are list ed here :

International Cocoa Aqreement 1993. Geneva, 16 July 1993 . Th e instrument of

approval was accompanied by th e foll owing declaration : "This approval shall not apply to

th e Faro e Islands and Greenland ."

Protocol to Prevent, Suppress and Punish TraJfickino in Persons, Especially Women

and Children, Suppletnentinq the United Nations Convention apainst Tran santional

Orqatiized Crime. New York, 15 November 2000. Thi s was conclude d with territorial

exclusion ofTh e Faroe Island s and Gr eenland .

Convention on Access to Information, Public Participation in Decision-Makino and

Access to Justice in En viromen tal Matters. Arhus, 25 June 1998 . Th e Danish declara­

tion to the treaty sta te s:

"Both the Faroe Islands and Greenland are self-govern ing under Home Rule Acts ,

which implies inter alia that environmental affairs in general and the areas covered

by the Protoc ol are governed by the right to self-determination . In both the Faroe

and the Greenland Home Rule Govern ments there is a great polit ical interest in

promoting the fundam ental ideas of pr inciples embodied in the Convention to the

exten t possible. However, as the Convention is prepared with a view to Euro pean

countries with relatively large popul ations and corresponding administr ative and

social str uctures, it is no t a matt er of course that the Co nventio n is in all respects

23 Committee on Economic, Social and Cultural Right s, Summary Record of the First Part
(Publi c) of th e 13thMeeting, 17.05 .99, p. 5, section 24 and p. 6, section 27.
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suitable for the scarcely populated and far less diverse societi es of the Faroe Islands

and of Greenland . Thu s, full implementation of the Convention in these areas may

imply needless and inadequate burea ucratization .The auth ori ties of the Faroe Islands

and of Greenland will analyse this question thoroughly. Signing by Denma rk of the

Protocol, therefor e does not necessarily me an that Danish ratification will in due

course include the Faroe Islands and Greenland."

[77

Aareement between the Government of the Kinqdom of Denmark toqether with the

Home Government of the Faroe Islands, on the one hand, and the Government ifthe

United Kingdom of Great Britain and Northern Ireland, on the other hand, relat­

ina to Maritime Delimitation in the Area between the Faroe Islands and the United

Kinqdom. 18 May 1999 . "Done in duplicat e atT6rshavn this eighteenth day of May 19 9 9

in th e Danish , th e Faro ese and th e English languages, all three texts being equally author ita­

tive ." Clea rly, thi s agreement underscores th e position ofThe Faroes as a distinct pol ity.

Polities in the UN

Since th e cre ation of th e UN, there has been an ongoing debate on ho w many members th e

UN co uld have and how many enti tie s th e internation al syste m would be able to m anage .

Up on its crea tio n , th e UN had 5 I Member States; tod ay th e number is [ 91 , almost four

times th e original number of members. One of th e qu esti ons is whe the r there is a limit to

how many members th e UN as well as th e int ernation al syste m in general can cope wi th.

However, th e UN itsel f has a schem e of 257 ent it ies . Th ese include th e 191 Member

States, and I I different groupings of auton omies and sep arate enti ties being :

I. No n-Self-Governing Territo r ies

2 . Self-Gove rning Territories

3. Territories

4 . Crown Dep enden cies

S . Possessions

6 . Self-G overning in Free Associat ion

7. O verseas Departments

8 . Special Administrat ive Regions

9 . Commonwealth in Political Uni on

10 . Commonwealth Associat ed with

I I . Territorial Collec tivity

Of th ese, several are uninhabited, but th e list indi cates that th e UN is working with th e

overs eas element , as all th e entities, except Hong Kong and Macao have water between

24 The Agreement was Signed inTorshavn , the Capital ofThe Faroes; it clearly shows that The
Faroes are not an integrated part of Denmark , but rather a dist inct polity in the Kingdom
of Den mark .
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them and th e metropolitan state . Thus, th e first phase of working with autonomy and self­

determination should concentrate on th ese entities, as they have clear natural boundaries

and are seen as distinct in the international context. The list of entit ies can be seen on UN

webpage : http : / /www.un.org/Depts / Cartographic/ engli sh / geoname.pdf.

Conclusion

Th e way Th e Faroes and Gr eenland have been categorized has changed over time . Several

of the newer texts state that th e Faro e Islands and Greenland have the right to self-deter­

mination .

But as late as 1999, information was given that there were no talks about independ­

ence inThe Faroes . And in 2001 there is an example of a big Danish government del egation

claiming that the Greenland and Faro ese people do not have a distinct national identity, as

th ey consider th emselves to be Dan ish .

In several do cuments, Denmark states that a certain policy area is under Faroe se or

Greenl and authority and thus their responsibility. This special status means that Denmark

cannot fulfil intern al international obligations in transferred policy areas . In such cases,

Denmark can only fulfil its obligations in Denmark, not in th e territorial areas of Th e

Faro es and Greenland . This supports th e view that the Kingdom of Denmark is not, in

function, a unitary state .

In both th e UN and th e Council of Euro pe , Denmark has been cr it icized for not

seeing Faroese and Greenlanders as minorities, both as part of th e Danish state, but also as

minority populations in territorial Denmark.

The list of entities shows that th e UN informally op erates with an overseas definition .

In effect, Th e Faro es and Greenland are distinct polities on th eir own with effective partici­

pation on th e international level and, one could say, belonging to the class of potential sov­

ere ign states , though Denmark sometimes seems to misl ead itself and others on this issue.
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Their Access to the International
Community

Bogi Eliasen

Introduction

At first glance , th e titl e of th is chapte r may seem incon sistent, as th e international com­

munity is often described as th e int eracti on between sovereign states and th e organi za­

tion s established by them. My subm ission , however, is that the int ernat ion al community is

changing and th is leaves room for auto no mo us non -sovereign polities like Greenland and

th e Faroe Islands.Th e change is arguably from an inte rnational to a global com munity.

This chapte r is divided into five parts, followed by two Annex es. Th e purpose of th e

first part is to identify th e internation al pro file of Greenl and and Th e Faroes. Th e second

part descri bes th e op portun ities for non -sovereign polities in internat ion al organizations.

Th e third part compare s th e status and pr actice of other overseas dep enden cies in Western

state st r ucture s. Th e fou rth part exam ines th e status vis-a-vis th e EU of non -sovereign

entit ies associated to EU Member States. Finally, th e fifth part compares Th e Faro es and

Greenland to other non-sovereign polities and th eir relation s to th e pr incipl e state . Ann ex

I offers an overv iew of non-sovereign polities; Ann ex 2 lists th e acro nyms and full names

of all th e international organization s contacte d during th e resear ch .

I myself lived for th e first 20 years of my life in the Faroe Islands, a non -sovereign

polity, situate d overseas, far away from the metropolitan state of Denmark, with its own

langu age, culture , flag, autonomou s Co nstit utional Act, and yet officially without inter­

nati on al recognition. At th e same time, Denmar k was enter ing an ever -closer union in

Euro pe, with Th e Faroes remaining outside and Greenland even withdrawing from th e EU .

My uni versit y education in political science in Denmark pro vided no adequate explanation

for thi s development of th e associa tion between Denmark and its associate countr ies , know

as th e Danish Realm . [ pro ceeded on the assumption that "inter national law is what states

mak e ," as state d by Malan czuk :

SjurJur Skaale (ed.) , The Right To Natio nal Self-Determination, 179-204 .
© 20 04 Konink/ijk e Brill N V. Printed in the Netherlands.
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"The main evidence of customary law is to be found in the actual practice of states,

and a rough idea of a state 's practice can be gathered from published mater ial - fro m

newspaper s reports of action taken by states, and from statements made by govern­

ment spokesmen to Parliament , to the press, at international conferences and meet­

ings of international organizations; and also from a state's laws and judicial decisions,

because the legislature and the judiciary form part of a state just as much as the

exec utive docs." (Malanczuk 1997 :39)

The International Profile ofThe Faroes and Greenland

Th e main purpose of thi s chapter is to investigate whi ch rights and possibilities the Faroese

and Greenl and Peopl e have in the conte xt of th e inte rnational community. In thi s first

part , I try to identify the curren t profil e of these tw o polities. My research has revealed at

least ten different patterns of inte rn ational,relation s concerning Greenl and and th e Faroe

Island s:

Denmark represents the ent ire Realm . Exam ples include NATO and the UN, though

no long er th e UN organizatio ns.

De nma rk represents the Realm, but will hear Th e Faroes and Greenl and . Examples of

th is include a number of int ernational treaties with territorial reservations .

Denmark represents th e Dani sh Realm, but is bound by concessions concerni ng

Greenland and Th e Faroes. Exam ples include th e Universal Postal Uni on (UrU) and

the Int ernation al Civil Aviat ion Organisat ion (ICAO ).

Denmark re prese nts th e Realm , but delegat es from Gr eenl and and Th e Faroes ser ve

informally on the relevant del egati on .T he Internation al Whaling Commi ssion (IWC)

is an example.

Denmark holds membership on behalf of the Realm with official re presentatio n on

the delegation . Th e prime exam ple is the No rd ic Co unci l, whi ch grants seats to th e

auto nomo us areas.

Denmark is a member on behalf of The Faroes and Greenland - the DFG syste m

and, at the same time, Denmark proper is represented through its EU membership .

Exam ples include NAFO, NE AFC and NASCa. In real terms, Greenland and The

Faroes run the del egations, only at cr ucial occasions do Dani sh officials attend .

The Faroes and Greenland are indep endent members, and Denmark is an observer.

This is the case regarding NAMMCO.

Denmark is the member on behalf of the Danish Realm , but Gree nland and The

Faroes have by treaty an observer status , giving them the opportunity for active par­

ticipation . An exam ple of th is is ICES.

Th e Faroes is an associated member of a UN organization. Th is recent innovation is

the IMO, associate mem bership in the name of "Faro e Island s, Denmark." In connec ­

tion with thi s membership, Denmark has informed the UN that The Faroes have a
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wid e measure of hom e ru le which incl ud es th e respon sibility for safety at sea , and

thus wish to become a member of the IMO.

Greenland participates in the Permanent Forum on Indigen ou s Peopl es under th e

UN; ' and th e Int er -polar Circular Conference . '

In additio n , Denmark hold s membership s not including Th e Faro es and Greenland by ter­

ritori al exce ption of The Faroes and Greenland . Thus, Denmark as an EU Member State

is part of th e EU's membership of var iou s int ernational organizat ions. Thi s means that

Green land and Th e Faro es hold th eir own negotiations with th e EU, and even have dif­

fer ent treati es, as Greenland, for instance, has status as one of th e "Ov erseas Countries

and Territories". Both The Faro es and Green land do mo stly hand le intern ational negotia­

tion s on fishery by them selves. Pot entially, policy ar eas not transferred to Th e Faroes and

Gr eenl and may be transfer red to th e EU, leavingThe Faro es and Green land without dem o ­

crat ic influence .

Intern ational treati es of special impo r tance for Greenl and or The Faroes have to be

submitted to Hom e Rule Governments before ratification .This includes both treat ies con­

ce rn ing matt ers of great importance and policy areas transfer red to Green land and The

Faro es. According to the Hom e Rule Co m pacts and Dani sh Government practi ce, such

treati es have to be ratified by Hom e Rule parliaments pri or to ratification by th e Dani sh

Parli am ent . '

By contrast , participation in othe r organizations, like NATO, has been viewed as a

policy area of exclusive conce rn to th e Danish Government on behalf of th e entire Realm,

excluding participation by the two associate countr ies.

In th e field of non -gover nmental spo r ts , th e two countr ies have made grea t head ­

way. Greenland nati on al sports federat ion s have achieved membership of five international

fed eration s recogn ized by the Intern ational Ol ympic Co m mi ttee. Th e Faroese national

fed erat ion has been recognized as ind ep endent of Denmark since 193 9 and its nati onal

federation s are members of nin e int ernat ional fed eration s. Both countr ies participate in

Internation al Island Gam es, and Greenland in th e Ar ctic Winter Gam es. Both countr ies are

aspir ing to O lym pic recognit ion .

In conclusion , Th e Faroes and Gr eenland have a number ways of participa ting in the

int ernational co mmunity, which can be called a rather "confused " international profi le.

International Organizations

There are various kinds of int ernational organizations, mostly divided int o int ergovern­

mental (IGO) and non -governmental organizations (NGO ).Th e latter include both private

http: / / ww w.un.org/ esa/ socdcv/ pfii/ index .html.

http: / / www.inuit.org/ .

Faroese Home Compa ct § 7, Greenland Compact § 13. Statsministeriets vej ledning of 16.

j anuar 199 ' :3.
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interest groups, such as Greenpeace and Amnesty International, with indi vidual member­

ship, and semi-official organizations like the Red Cross /Red Crescent, which monitors

the Geneva Conventions, and th e International Aviation and Travel Association, and the

International Olympic Committee. Often, as the sports organizations illustrate, the non­

governmental organizations divid e along national lines .

Th e intergovernmental organizations include a subcategory of supranational organi­

zations that distinguish themselves by facilitating integration of the Member States using

majority vot e and independent sources of finance .

I find it important in describing the international profile of the Faroe Islands and

Greenland to include the recognition - de Jure or deJacto - by IGOs and NGOs, including

the sports associations, of the two countries.

As mentioned above, Danish EU membership does not include Th e Faroes and

Greenland . The EU has a joint membership in a number of intergovernmental organiza­

tions. This means that in som e international organizations Denmark is included within the

EU membership. However, as Th e Faroes and Greenland are not covered by the Danish

membership of th e EU, a new model was created. It has been called the "DFG system" :

Denmark on behalf oIThe Faroes and Greenland.This model is used in organizations where

Denmark is included in the EU membership, and The Faroes and Greenland are included

through Denmark.

It is important to emphasize that the DFG model is used in poli cy areas over which

The Farocs and Greenland have the responsibility. Formally, Denmark has the final deci­

sion in the DFG delegation . In practice, the Greenland and Faroes e Governments make the

decisions. Thus, the international profile of the Danish Realm is not that straightforward ,

allowing The Faroes and Greenland room to manoeuvre, enjoying de jacto, though not

formal, status as subjects of the international order.

The DFG system is constrained , first, where Danish interests take pr iority, and, sec­

ondly, where Denmark itself may be constrained by its EU obligations.

A mainstream assumption would be that international treaties and membership

entered into by Denmark would automatically include The Faroes and Greenland, if not

specifically exclude d . Th e problem, however, comes in the ratifying pro cedure . If it is in a

policy area where The Faro es or Greenland enjoys responsibility, or which has great impact

on them, Denmark cannot ratify the treaty without cons ent .

Access by Non-Sovereign Polities to International Organizations

As many scholars have pointed out, we live in a post-sovereign age . Wanting to investigate

the status of autonomous polities, the only way for me to find answers was to undertake

a basic empirical investigation, asking the relevant parties. I sent questions to 36 major

European and international organizations and Western countr ies with non-sovereign,

autonomous polities associated to their state structure and the autonomous countries

themselves. The questions concerned the rights and possibilities for Greenland and the

Faroe Islands in relation to the int ernational community:
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I . Who can become a member?

2. Who can become an observer?

3. What is th e process, when a newly independent state applies for membership?

4 . What is the process when an entity in the process of independence applies for mem­

bership?

s. What is the process when a non-independent entity contacts the organization, e.g. for

information on possible membership and/or status as observers?

6 . Does the institution have different kinds of membership?

7. Can a non-independent entity usc you as an advisory body?

If the specific organization had non-sovereign entities as members, associate members etc .,

I added this question, as in the case of, for instance, ICAO :

8. The Cook Islands is a member ofICAO; is it likely that other non-independent enti­

ties could obtain similar status with ICAO ?

In the letter attached to the questionnaire, I also asked for a definition of the term sovereign

state, if that was a criterion for membership, gaining empirical insight into the working

und erstanding of sovereignty. It proved valuable, as some of the organizations see the Cook

Islands as a sovereign state, even if it has not proclaimed international legal sovereignty.

The Information Received

From the answers and other available information it becomes apparent that:

23 of the 36 organizations are op en for interaction with non-sovereign polities.

Only four directly oppose this : the WEU, NATO, EU and IPU.

Seventeen actively interact with non-sovereign polities.

The UN, which allows observers, I have placed as neither for nor against, as it dep ends on

the political will in the organization. In the UN, a state needs to sponsor a polity which

expre sses the wish to become an observer." Membership depends on the political will

among the members, as the Ukraine, Belarus , India, Philippines and Syria were found­

ing members of the UN without being internationally recognized as legally sovereign .

Something similar happened with the admission of former colonies and not least the

sudden acceptance of first the European mainland microstates and then other microstates

around the world .

The World Customs Organisation is an example of what I have labelled Junctional

membership . For membership, the organization requires that the polity has the responsibility

for the customs area and is thus a separate customs entity.The labelJunctional membership is

because the organization, in this case the WCO, docs not focus on th e int ernational legal

status or sovereignty; what is decisive for the WCO is if a specific polity has th e responsi -

4- Answer from UN, 8.01 .03 .
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bility over th e area in whi ch the organization operate s.This may not be a revolutionary legal

change as the memberships are in concordance with th e metropolitan state and are mo st

often associate d membership s, but th e innovation is that the non -sovereigns now work

directly with the organization and thu s take part in the exper tise and standardization whi ch

occur there .This they do on their own and not through th e metropolitan state, and this thus

em phasizes th eir status as parties and subjects . I

A cr ucial limit has been broken , though, as the Cook Island s enjoy full membership ,

even if thi s polity has not yet proclaimed international legal sovereignty. Even if most of its

foreign relati ons are vested in New Ze aland , but through th e Free Associat ion Agreem ent ,

delegated fro m th e Cook Islands to New Zealand, the Coo k Islands are free to take th eir

own decisions and hold different views .

Interpol also has non-sovereigns as sub-members, also for functional or pract ical

reasons. For instance, in the case of the UK and Gibraltar, it would slow th e process very

much if direct contact could not be made with Gibraltar and everything had to go through

the UK . Aruba has full membership in Int erpol ; as it has its own judiciary and executive

authorities, Aruba co uld become a full member. "

Concerning Faroese associated membership of the International Maritim e

Organisation the log ic is the follow ing. The Faro ese wanted an associated membership so

that their authorities could tak e part in th e inte rnational cooperation in this area, whi ch is

a Faroese area of responsibility. Th e Dani sh Government accepted, as The Faroes were lag­

ging behind, not having rat ified all the treaties to which Denmark was a party.Thus , we see

a prime example of functional membership caused by funct ion al sovere ignty, th e ste p in th e

stairway to wards a global community, as it is no lon ger possible to distinguish cat egorically

between dom est ic and international affairs.7

Functional Membership and Functional Sovereignty

A majority of the international organizations are op en for non- sovereign polities that have

autonom y (responsibility) in the specific area of responsibility of the organizat ions' con­

cern . Thi s is the case in e .g. Int erpol , INTOSAI, O ECD , ILO, FAO, WHO, ICAO, IMO ,

IWC, WMO,WTO,WtoO and W Co.

Th ese organizations would eithe r allow full or associate membership , but at the same

time, th ey require acceptance from the metropolitan state . It might be jumping to concl u­

sions to say that this verifies an international r ight for non-sovereign politi es to become

parties, but it is a model of frequent use and does exist in th e glob al co mmunity today. It

emphasizes that Greenland and The Faroes should not onl y be discussed inside th e Danish

co nstitutional conte xt, as the internat ional or global community is ope n to flex ible pra c­

tical solutions , as this research shows . It also emphasizes that non-sovereigns can gain a

S Answer from weo, 21 . 11 .0 2.

6 Answer from Interpol, 24. 9 .0 2.

7 Scherme rs and Blokker 1 9 9 S §77.
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po sition as some sort of a subject in the international env ironment, mostly for practical

or functional reasons. Even if it seems to be possible for non-sovereigns to be a party to

several international organizations , th e non-sovereigns might not want too many member­

ships , as it is very expe nsive.

Thus, th e research indicates that non-sovereign polities have access to international

organizations , dep ending on three factors :

Pra ct ice by th e int ernational organizations wh en contac te d by non-sovereign poli­

ties.

If the polity has responsibility (auton om y) over th e policy area in qu estion.

If th ere is an acceptance from th e metropolitan state .

W ith these cr ite r ia , th e non -sovereign polities can obtain some kind of membership. Thus ,

th e research shows a trend towards fun cti onal membership and , by implicat ion , fun ctional

sovere ignty, as th e admission of The Faroes as an assoc iate member of th e Int ernational

Maritime Organisation so clearly demonstrates .

Answers from Non-Sovereign Polities and Metropolitan States

I have narrowed thi s part of th e research down to island non-sovereign polities attached to

Western state structure s, as th e consti tutional syste ms as well as th e geographical circum ­

stances are more open to com parison with th e Dani sh Realm. I have examine d 37 non-sov­

ere ign islands politics, associated to nin e states .

In th e process of identifying th e international profile of non-sovereign polities I found

it impor tant to receive information from both th e metropolitan state and th e no n-sover ­

eign polity, as th e status is not always seen in a sim ilar way from both sides .

Questions Sent to Metropolitan Stotes - InThis Case.The United f<jngdom

I . The co nstitutional status of th e British entit ies .

2. International profile of th e British entit ies, that m eans membership / observer status

of or direct relation s with inte r national organizations and / or othe r states / entitie s.

3. Th e British enti t ies' participation in British delegations in international org aniza-

tion s.

4- . The status of th e British entit ies in relation to th e EU.

/). How th e British entit ies are governed .

6 . If th ey receive financial grants from th e UK .

7. Whether international treaties /memberships of the UK are automatically valid for

th e non-sovereign British entities .
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Questions Sent to Non-Sovereign Entities - In This Case,The Falkland Islands

1 • Th e constitutional statu s of the Falkland Islands .

2 . Int ernational profil e ofTh e Falklands, that means member ship I observer status at, or

direct relations with, int ernational organizatio ns and or other state sI entities.

3. Th e Falkland's participation in Briti sh del egat ions in int ernational organizations .

4- . The status of The Falklands in relat ion to the EU.

S. How Th e Falkland s is governed.

6 . If th e Falkland s Island s receives financial grants from th e UK .

The United States ofAmericaS

Depend ent areas: American Samoa, Guam, Nor the rn Mari ana Islands, Puerto Rico and

the US Virgin Island s. Also, Baker Island , Howland Island , Jarvis Island , John ston Atoll,

Kingman Reef, Midway Islands , Navassa Island, Palmyra Atoll and the Wake Island ."

The United States of Amer ica is a federati on , which, moreover , has several , island

entities attached to the state structure . All of them that are pop ulat ed have th eir own con­

stitution . Th e entit ies vary from commonwealths, such as Puerto Rico and the Nor thern

Mariana Islands, to non -self-governing islands, wh ich are not incorporated und er th e

Federal Co nstitution, and to the Free Association with Micronesia, Marshal Island s, and

Palau that have chosen to be internationally legally sovere ign .The federal states have their

own constitutions , so that the over seas polities have to have their own constitutions. The

politi es are not inclu ded in th e US's membership of NAFTA. '0

Th e Northern Mariana Islands and Puerto Rico" have a commonwealth arrangement

with the US, whil e Ameri can Samoa, Guam and the US Virgin Island s are uninco rp orat ed

insular territories. Th e polities are not members of NAFTA as they are a separate cus­

tom s area .Th ey are permitted int ernational membership in e .g. SPC, IO C, O ECS and th e

Caribbean Community and Commo n Market . r z

The Netherlands

Th e Kingdom of the Neth erlands consists ofThe Ne therlands, Aruba and Th e Netherlands

Antill es. Th e three politi es each have th eir own cons titutio ns, and an overlaying Charter

constitutes the co-operation between The Netherlands and Aruba and The Netherlands

8 Onl y island polities with a permanent population are included. This means that entities
only populated by military or meteorological personnel or the like are excluded.

9 http: / /www.doi.govloial facts 2ooo.html#fdi.

10 Answer from the Office ofI nsular Affairs, USA, 18 .10 2002.

liThe USA states officially that Puerto Rico is in a commonwealth relation with the USA,
but it looks very much like a Free Association.The Spanish name is Estado LibreAsociado de
Puerto Rico.

12 Answer from the Office of Insular Affairs, USA, 18 .10 .200 2.
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Antilles. BothTh e Netherlands Antilles and Aruba are OCT areas in relation to th e EU, and

are thus not included in th e Dutch membership . 'J

The Ne the rlands is com parable to th e Danish Realm as it is a kingdom, has compa­

rable co nsti tutio ns and co nsists of a met ropolitan state on th e Euro pean continent and has

two overseas countr ies in th e realm .

Aruba andThe Ne the rlands Antilles may have full membership in int ernational organ­

izat ion s, but have to keep th e Foreign Ministry ofT he Netherland s informed of the ongoing

acti vities. Th ey have membership s in e .g. UPU, EC LAC and th e Association of Car ibbe an

States . ' 4 Aruba is a full member of Interpol.

France

Territorial co llectivity: Corsica . Overseas departmen ts : French Gu yana, Guadeloupe,

Martinique, and Reunion . Ov erseas territorial co llectivities: Mayotte, Saint Pierre and

Miquelon . Dependent areas: Fren ch Polynesia, New Caledonia,Trom elin Island, Wall is and

Futuna.Th ere are further un inhabited dep endent areas. ,<

Fran ce is by its own definition a unitary state, and the overse as territories are seen as

an int egrated part of France. Fran ce did not agree to have th e overseas entities placed on

th e UN list of co lonies and has so far succeede d in this . Only Ne w Caledonia is on the UN

decoloni zation list and has only been included on th e list since 19 86 . Articles 7 2 to ]fj in

th e French Co nstitution cre ate th e possibility of different relati on ships with th e overseas

polities. France m ight be charac te r ized as th e most centralized state in thi s research, even

bearing in mind that th e Con stitution gives room for autonomy. As see n on th e list , th e

Fre nc h territories are put int o fou r different cate gor ies, but all are see n as an int egrated

part of Fran ce . No ne of th e polities has its own constitution or statute . Th e polities' rela­

tion ship to th e EU is in tw o gro ups : Mayotte, Ne w Caledon ia, French Polynesia, St. Pierre

et Miqu elon and Fren ch Southern and Antarc tic Land s are OCT and are thus not included

in Fran ce 's EU membership, whil e th e remaining French territor ies are DaM (do min­

ions}" and are see n as an int egrated (integral) part of th e EU territory. Co rsica is an ex cep ­

tion th ou gh : it is not a DaM, but is included in the French memberships.

NewZealand

Free Association: Cook, Niu e, Tokelau . Th e Cook Islands and Niue are in free associa tion

with New Zeala nd, and have as polities under th e UN th e r ight to exte rnal self-determ i-

13 Answer from the Dut ch Ministr y of Foreign Affairs, 2) . 10 . 2002 .

14 Answer from the Dut ch Ministr y of Foreign Affairs, received September 2002 .

I) http :/ /www.cia.gov/cia /publications/ factbook /geos/fr.html or http :/ /www.outre­
mer.gouv.fr / outremer / front.

16 DaM for Dominions of France, Docum ent of O ver seas Countries and Territori es, see
note 14 above.
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nati on. Both politi es have chosen so far not to claim international legal sover eignty, but

have th is vested in New Zealand . Both th e Cook Islands and Niue have full membership in

several int ernational organizations. Som e organization s und er the UN even conside r these

ent it ies as subjec ts und er international law and they have th e right to decla re indep enden ce

unilaterall y. The Cook Islands has its own Constitution, whil e Niu e has a Constitutional

Act . Tokelau is in the pro cess of establishing a free associa tion rel ation with Ne w Ze aland

and is in th is co nte xt drafting a constitution ."

Spain

Autonomous island territories : Balearic Islands and Canary Islands . Every region is auton­

omous, but as the Spanish fed eralisation is built on an asym me tric system , where ever y

autonomous part itself negotiates with the central government, not all Spanish state s or

autonomies have a similar status. Spain also hold s sovereignty over enclaves on th e coast of

Morocco. The Canary Islands are no t part of the EU custo ms union. All Spanish auto no mic

regions have statutes in relation to the are a of resp onsibility they have ." The auto nomy of

both the Canaries and Balear ic Islands is a part of th e Spanish decentralization process."

With th e exception of the customs part of the Canaries, the Spanish isles are part of th e

Spanish EU membership. Foreign affairs are und er Spanish respon sibility.

Portugal

Autonomous Regions: Azores, Mad eira . Both the Azores and Madeira are far away from

Portugal, but are inhabite d by Portuguese immigrants . Both polities have statute s for

autonomy and con stitutions concerning their own areas of resp onsibility, author ized in the

Portugu ese Constitution . rc Mad eira and the Azores are included in Portugal 's EU mem­

bership and are the onl y autonomous units in the Portuguese str ucture. Fore ign affair s are

under Portuguese respon sibil ity.

Finland

Th e self-governing Aaland Islands re fer to a Statute of Self-Go verning , which in turn rest s

on the Gu aranty Law of 19 20 , confirme d by the League Council Resolution of 1920 that

both Swede n and Finland accepted . The Finnish Autonomy Act was approved in 19 S I by

both the Finnish and Aalandic Parl iam ent, and the law can on ly be amended with mutual

17 Answer, 2 I . 1 .20°3, Cook Islands; S . 2. 2003, New Zealand.

18 http :/ /www.la-moncloa .es / .

19 Olausson, 200 2 :1 r ,

20 Portuguese Constitution §22 S-234 http:/ /www.pari amento.pt / consCleg/ crp_portl
index .html.
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conse nt of both the Parliament in Aaland and the Government of Finland." The Aaland

Islands do not have a con stitution , but the Autonomy Act can only be changed in agree­

ment between Aaland and Finland . Aaland is, with some ex ceptions, a member of the EU."

Aaland is, through Finland, a member of the Nordic Council. For other for eign relations,

Finland has the responsibility, but has to inform , and treaties tou ching areas of Aalandi c

auton omy have to be accepted by the Aaland Government before they are valid there ."

Finland has an obligation to inform Aaland of ongoing treaty negotiations.

Denmark

Denmark is not formally a unitary state , and both The Fam es and Greenland have a wid e

measure of autonomy through their Home Rule Acts . The Faroe Islands have their own

Constitutional Act, wh ereas Green land tends to regard the Home Rule Act as its consti­

tuting do cument. Both are how ever, formally covered by th e Dani sh Constitution. Neither

Green land norThe Faroes are included in the Danis h EU membership, and Green land is an

O CT area in relation to the EU.

The United Kingdom o(Great Britain and Northern Ireland

Anguill a, Bermuda, Cayman Islands, Gibraltar, Jersey, Gu ernsey, Isle of Man, Montserrat ,

Pitcairn Islands, Saint Hel ena, Turks & Caicos Islands, British Virgin Islands, Falkland

Island s, Wales, Northern Ireland , Scotland. The Hebrides, She tland and Orkney are int e­

grated parts of Scotland .

The United Kingdom consists of England, Scotland, Wales and No r thern Ireland ,

where the sovere ignty is vested in the Parliament in London. Th e devolution process has

established home rule in Wales , Scotland and Northern Ireland, and these polities elect

members for the Brit ish Parliam ent in London .

Th e overseas territories are former colonies, and ten of them are on the UN list of

non-self-governing territories. That mean s that they are subjec ts und er international law

and have the right to exte rnal self-de te rmination . One interesting differen ce is that mo st

of the polities have their own constitution. The Channel Islands, Guernsey, Jersey and The

Isle Man in the Irish Sea, are not integrated into the UK and are not members of the EU.

They are not represented in the Briti sh Parliament, but several of them enjoy international

membership.

2 1 Hannum: 1990:37I.

22 Answer from the Finnish Ministry of Justice, 7.2 .2 0 03, http :/ /www.Iagtinget. aland .fi/ .

23 Answer from the Finnish Ministry of Justice, 7.2.2003 .
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The Process

By looking more deeply into the sovereign state hood 's relation to th e non-sovereign enti­

ties und er its umbrella, I have revealed different ways of how the situation is handl ed in dif­

ferent countr ies and th e different status that the entities are given .

Thi s puts th e Faroese - Greenlandic - Danish construction into an international and

co mparative context. Of course , in this chapter, it is neither possible nor desirabl e to try to

make a com ple te co mparison of municipal laws between the different states, but the work

shows differen ces in construct ions of the non -sovereign entities and gives an insight into

how similar situ at ions are handled elsewhere.

Non-Sovereign Polities'Answers:An Overview

The Cayman Islands is an overseas territory of the UK and an OCT in rel ation to the

EU. It has its own Constitution and is self-gove rning. The UK represents the Cayman

Islands inte rnationally, but it has membership of CARI COM and participates in regional

UN meetings, and can participate in the UK delegation s. Th e Islands do not receive any

financial grants . '4

The Falkland Islands is an overseas territory of the UK and an OCT in re lation to the

EU. It has had a consti tution from 1997 and has its own cur re ncy. Th e Falkland Island s

is econo mically and also in gene ral ind ep endent, with the exce ptio n of defence that is

taken care of by the UK. The highest executive power is vested in the Queen, through the

appointe d Governor. '<

Jersey is a crown dep endency of the UK and is responsible for its own domestic affairs,

while defence and international affairs are und er UK responsibility, but handl ed in conse nt

between th e parties. Jersey has no separate international memberships , but takes part in

UK delegations and spea ks on its own. Jersey docs not fall und er UK legislat ion and has its

own Parli am ent. It is not part of the EU and do es not receive any gr ants from either th e

UK or the EU. '6

St. Helena is an overseas ter r itory of the UK .Th e overseas territories of the UK are what

before we re called Dependent Territories in the Br itish Emp ire, and that have not chosen

indep endence . St . Helena has had a consti tution from 1988 and foreign relations are mainly

und er Briti sh care , and the UK may becom e a party to treaties on behalf of St . Helena . St .

Helena receives grants fro m the UK .' 7

24 Answer 3 I . I 2. 2002 from the Cayman Islands Government .

25 Answer 28 .0 1.03 from the Falkland Islands Government .

26 Answer 15 .01 .°3 from Jer sey's International Relation s and Policy Officer.

27 Answer received 21 . 2 . 03 from the FCO on behalf of the Chief Secretary.



9 - Non-Sovereign Polities and Their Access to the International Community

Turks & Caicos Islands is an overseas territory of the UK and an OCT in relation to

th e EU. It has had its own Constitution from 1976 (1988) . It is a member of CARICOM

(COB, th e Caribbean Development Bank, and Interpol, according to the CIA) , but gener­

ally, foreign relations are taken care of by the UK . Turks & Caicos Island does not partici­

pat e in any UK delegation to int ernational organizations. There is no direct financial grant

from the UK to the island s. '8

Of the French overseas territories I received answers from Saint Pierre et Miquelon and

New Caledonia.

New Caledonia falls under the French Constitution and is represented in the Fren ch

Parliam ent. Th e polity has trade and cultural ex change with other Pacific countries. It has

its own cur re ncy whi ch is fixed to the Euro . Fran ce takes care of all inte rnational relations.

Ne w Caledonia receives grants from France ." (According to the CIA country profile, New

Caledonia has membership in ESCAP (associat e) , FZ, ICFTU, SPC, W FTU andWMO) .

The Cook Islands is in a free association relationship with New Zealand . It has it own

constitution. New Zealand has no legal power with respect to Th e Cook Islands . It has

full membersh ip in several international organizations and is treated as a state in the con­

ce rn s of the treaty by the UN. It participates on its own in intern ational confere nces , not

as part of th e New Zealand deleg ations, and has diplomatic relations with several states .

Cook Islanders are Ne w Zealand cit izens by birth, with full rights in New Zealand, whil e

New Zealand ers need a visa and working permit in the Cook Islands. New Zealand, among

others, gives grants to the islands. '0

TheAutonomous Entities in Practice

The USA has many different models, and as most of the areas are unincorporated they

assumi ngly have the right to claim inde pende nce, have own constitutions and can have

inte rnat ional mem berships. Som e of the bigger overseas territories also have a different

direct parliamentary access to the US Congress, as th ey can ele ct on e member who has a

congressional member's r ights and privileges, except the right to vote on the floor.

The Netherlands is different as its two non-sovereign polities have their own constitu­

tions and th e realm is combined by a charter between th e three parties. Aruba and Th e

Netherlands Antilles have th e right of self-de termi nation and are members of international

organizations.

28 Answer 17.01.03 from the Turks & Caicos Islands representative in the UK.

29 Answer 20 .01 .03 from the New Caledon ian Government.

30 Answer 2 I .0 1.03 from the Ministr y of Foreign Affairs of the Cook Islands.
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France has an op ening in th e Constitution for changes of the overseas enti t ies ' status, but

is very centralized on thi s matter.

T he United Kingdom is very asymmetric with 1 0 ove rseas entit ies wh ich are on th e

UN decoloni zation list, one sma ll ove rse as and three unincorporated enti ties in th e Engli sh

Channel and th e Ir ish Sea . Most of th e ove rse as entities have th eir own written constitu­

tion s, despite the fact that the UK does not have on e itself. Th ey are not include d in th e

British EU membership either. Th e UK is an interesting case for this work, as th e overseas

aspect can be see n in th e dep endent territories; the ancient distinct status is reflected in

Jersey, Guernsey and the Isle of Man; and th e incorporated consti tutio nal status exists in

th e case ofWales, Scotland and Northern Ireland .

Ne w Zea la n d is very libera l; th e Cook Islands and Niue have their own Constitutions and

can have international memberships on their own. Tokelau is in the process of acquiri ng

th e same status.

Under Spain , the Canaries are not part of the EU custo ms union; th e Canaries and

Balearic Islands have aut on omy like th e othe r autonomous regions in Spain .

Under Portugal, th e Azores and Madeira have autonomy, but do not act int ernationally.

Thus, we can observe a great diversity of different co nstel latio ns. Th e possibil ities of having

own constitutions, lim ited parliamentary access, a char te r to connect dist inct consti tutions

in commonwealth and th e Channe l Isles' and Isle of Man 's ancie nt status show gre at dif­

feren ces in const r uc tions and constitutional bindings. Many non -sover eign polities are also

allowed to participate in int ernation al organizations.

We can see ancient status giving th e r ight as a subject , as in th e case of Guernsey,

Jersey and The Isle of Man .

The most liberal metropolitan state is by far New Zealand , which see ms determined

to progress th e Cook Islands, Niu e and Tokelau , without hesitating because of ter r itor ial

greed.

All in all, the infor mation shows , that non-sove reign island politi cs should no t be dis ­

cusse d inside the metro politan conte xt only. Globalization has mad e many non-sovereign

island polities into some kind of a subject whi ch op erates in the global community. In areas

within th eir com pete nces th ey can ope rate int ernationally wh ere thi s gives practical or

func tional ben efits.

There are two cr ucial points. First of all, Ne w Zealand shines as an ex am ple of a very

progressive metropolitan state giving room to the non-sovereign polities, finding very lib ­

eral solutions. Holland , that can be compare d with Denmark in size and with tw o overse as

polities, is also liberal and allows int ernation al membership s, whil e it has to be said that

Denmark is fairly sim ilar to France as a regressive type of met ropolitan state .Thi s leads us
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to the second point : that the non-sovereign polities should not only be discussed in an inter­

nal constitutional context; th e international community has op en ed its doors for th em .

The EU and the Island Polities

A deeper look into the colonies of the EU Member States and the island polities in Europe

shows that tradit ionally thes e enti ties decide by themselves wh ether or not th ey join wh en

their metropolitan state does. l'

Th e island polities or island regions with EU affiliation are : Aaland, Azores, Balearic,

Canary, Faroe, Gr eenland (is also an OCT), Gu ernsey, Isle of Man, Jersey, Madeira ,

Sardinia, Sicily and Svalbard, and to some exte nt Helgoland. All but Svalbard and Helgoland

have special legislation . J' I would also conside r Gibraltar as a separate polity in this con­

text, but technically it is not an island. In the cases of the Balearic and Canary Islands, the

autonomy originates from the regionalization of Spain; and for Sardinia and Sicily, they

wh ere given the status through the regionalization of Italy and these entities do not enjoy

fully develop ed autonomy." Only the Balearic Islands were not given the r ight to decide

whether or not to join the EU with the metropolitan state . The rest of th e island polities

where given the choice .

Of th e remaining islands, the Aaland, Azores, Mad eira and the Canaries have chose n

to join the EU with th eir metropolitan state, although their accessions are with exceptions .

Th e Balearic Islands are not part of the customs union and Helgoland is not part of the

taxation unlon .> Helgoland is a special case, as the enti ty has no special status in Germany,

neither to th e fed eral state Schl eswig-Holstein nor to the German state , only to the EU.

Greenland, the Faroe Islands, Guernsey, Jersey and the Isle of Man remain outside the

EU, but a speci al status is given by th e EU to these distinct islands polities, based on the

objective cr ite r ion: being an island .

The OCTs and DOMs"

In addition to the island regions , the EU has distin ct groupings of former colonies belong­

ing to member countries and being outside the Euro pean continent . ,6

31 Olau sson, 12:2002 .

32 Olausson. rj i zooz .

33 Olau sson. rr.zcoz ,

34 Olau sson, :6: 2002.

35 See http:/ /europa. eu.int /scadplu s/ leg / en /lvb /n 2300.htm.

36 Under stood as outside the European part of the world.
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Gr een land; New Caledonia; Fren ch Polynesia; Fre nch Southern and Antarct ic Territories;

Wallis and Futuna Islands; Mayotte ; St . Pierre et Miqu elon ; Aruba; Ne therlands Antilles;

Anguilla ; Cayman Islands; Falklands Island s; Sout h Ge orgia & Sandwich Islands; Montserrat;

Pitcairn; St . Helena , Ascen sion,Tr istan da Cunha; British AntarcticTerritory; Br itish Indian

O cean Ter ritory; Turks and Caicos Islands; British Virgin Islands.

Th e Fren ch overseas departments Guad eloupe, Mar tinique, Fren ch Guyana , Reunion,

New Caledonia and Trommelin Islands (plus the uninhabited ones) are co nside red as DOMs

and are par t of the EU territory.

Islands Inside the European Continent

These are the island s inside the European continental border, that all except one have

enjoyed self-determination on whether to join the EU with their metropolitan state or

not . Th ese are divided into the ones that joined and the ones that chose to stay outside.

Members of the EU are: Aaland, Azores, Mad eira, Baleares and the Canaries. Not members

of the EU are : Green land (is an OCT), Faroes Islands, Gu ernsey, Jersey and Isle of Man.

Islands Outside the European Continent

Th ese are forme r co lonies of European Member States whi ch are outside the Euro pean

continent . Th e OCf's are not members of, but have mainly an association arrangem ent

with , the EU, whil e som e of the French, the DOMs, are members of the EU.

T he OC'Ts have formed an assoc iation wit h the EU, the aim is development of the

O CT entities. Thus, the EU case is an example of advanced recursive self-de te r mination ,

as the sub- polities of states joining thi s supranational organization and confede ration are

given the cho ice to ente r or not . What might be odd is that in seve ral cases these polit ies ,

according to the metropolitan state , do not enjoy the r ight to self-de te r mination .

Denmark can hand over sovere ignty - or powers - to the EU, but only for territorial

Denmark, as the mem bership does not inclu de Greenland and Th e Faroes.This means that

the constitut ional un ity is bro ken , by Dani sh acts, and , therefore, it ma kes no logical sense

to claim that the Co nstitut ion ma kes it im possible to let The Faroes and Gree nland act by

themselves internatio nally. By dividing its core areas of sovereignty, Denmark has effec­

tively shatt ered its constitutiona l unity.

In conclusion , within the EU context , the island po lities have gained some kind of

distin ct status and even self-det ermination , as they have been allowed to decid e whether to

join the EU together with their metropolitan state .
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Denmark, Greenland and the Faroe Islands Compared to Others

19S

The empirical research into the access of non-sovereign island polities to international

organizations and the relations between th ese polities and Western metropolitan state s

makes it possible to compare Denmark, Greenland and The Faroes to other polities and

metropolitan states.

In general, intern ational organizations are open to non-sovereign polities, as they may

have interactions with many of th e organizations, if they have autonomy on the specific area

of responsibility the organization op erates insid e ; if th e metropolitan state accepts this; and

if there is a political will in the specific organization.

Th e West ern metropolitan states have different models and can be divided into three

groups:

Th e liberals r!' New Zealand, USA, UK and Netherlands, where the non-sovereigns

are unincorporated into the metropolitan state structure.

Th e socialist -conser vatives: France, Denmark and Finland, with the non-sovereigns as

incorporated into the state structure.

The new democracies: Spain and Portugal, with the non-sovereigns as incorporated

into the state structure .

Group I

In particular New Zealand is very liberal in its relations to the Cook Islands and also Niue

that have ind ep endent international memberships, own constitutions and are not incorpo­

rated under the New Zealand Constitution, as well as having the unilateral right to self­

determination .

The USA has an arrangement whereby the non-sovereign polities are not integrated

into the USA or fall under the Constitution of the USA. The non-sovereign polities have

their own constitutions, some international memberships, but are not part of USA mem­

bership ofNAFTA.

The territori es under th e UK are not incorporated into the unwritten Briti sh

Constitution and the territories do have their own constitutions.Th e polities can partly act

internationally and the former colonies have the right to self-de ter mination .

In the Dutch realm, Aruba and The Netherlands Antilles have their own constitutions,

which are bound by an overlaying charter. The polities can, with certain limitations, act

inte rnat ionally, ifThe Netherlands is kept informed .

It can be said that most of the polities are or have been covered by UN decolonization,

with the exception of Puerto Rico, Jersey, Gu ernsey and The Isle of Man , while there is

doubt about th e status ofThe Falkland Islands.

37 Liberals in this context refers to the fact that the metropolitan states see the overseas poli­
ties as individual and I or separate entities, while socialist refers to an organic approa ch,
where the overseas politi es are seen as an integral part of the state structure.
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Group 2

Of the Fren ch overseas polities, is it only New Caledo nia that is or has been on the UN

decoloni zat ion list . Gree nland has been on the list of non- self-governing terr itories, but

was later integrat ed into Denmark .

France sees the Fren ch enti ties as an integrated part of France , alth ough some of th em

have OCT relat ions to the EU.Th e Aaland Island s is built on an agree me nt between Finland

and Aaland, req uiring that all changes have to be bilateral with the conse nt of bo th parts.

Ne ither the Faroe Islands nor Gree nland are members of the EU, but are officially

seen as integrated par ts of Den mark , by the Danish Gove rnment. No ne of the non- sover­

eign politics in th is gro up has its own const itu tio n, but all are inco rpo rated int o the consti­

tution of the metrop olitan state . Greenl and is an OCT co untry to the EU.

Group 3

The Azores and Madeira have an autono mo us status in the Portuguese state structure, with

their ow n co nstitutio ns, wh ich are specified in the Portuguese Constitution , but they do

not act internatio nally. The Azores and Madeira are the only entities with autono my in the

Portuguese structure. The Balear ic Islands and th e Canaries have autonomy like the other

Spanish regions have and have their own sta tutes of auto no my and are under the Spanish

Co nstit utio n. The Canar ies and the Baleari c Islands do not act inte rnatio nally.

Most of the politi es in Group I are or have been linked to the decolonization process under

the UN.

With the exception of Greenland and New Caled onia, non e of the polities in Groups

2 and 3 have been und er the UN decolonizatio n str ucture, though it has to be mention ed

that the posit ion ofThe Aaland Islands to Finland is based on a decision made in the Leagu e

of Nations on th e Aaland Islands ' right to self-dete rmi nation. Thus, the Aaland Island s have

been treated in the internat ional syste m.

In Group I the non -sovereign island polities are not seen as an integrated part of the

metrop olitan state, as the non -sovereign island politi es are seen in Gro ups 2 and 3, thus the

metrop oli tan states in Groups 2 and 3 are more regr essive in this field . O ne would pr esum e

that th e non -sovereign island polities und er Gro up I have more ro om to shape the arrange­

ment with the metropolitan state , as they are not co nstrained by constitutio nal bindings

like the pol ities in Gr oups 2 and 3.

By putting the Dan ish Realm andThe Faroes and Greenl and into an int ernation al co n­

text it seems like Denmark belongs to the more regressive gro up of Western metropolitan

states wi th non -sovereign islands politi es in the ir state structu re , in line with France . As a

conseque nce, The Faroes and Greenland do not have the same room as the non-sovereign

polities in Group I have .

The Faroes and Gree nland are not the most progressive non- sovereign polities and

thi s might be becau se of the constitutional lim its of the Danish perception of the consti­

tutional status . Th ey are not permitted to follow th e int ernational development, wh ere
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non -sovereign s are allow ed to participate in the inte r national comm unity, if th ey have

responsibility over a specific area and th e power to ratify and implem ent treaties in fields of

responsibility wh ere the polity has autonomy.

Recent Cases: Entering the International Maritime Organisation - Exiting the Nordic
Council

In Novembe r 200 3, the Faroese Executive, on behalf of a unanimous Parliament, applied

for full membership of the No rd ic Council. Till then ,The Faroes, Gr eenland and Aland had

formed part of the Danish and Finnish delegations .

Th e Danish Prime Mini ster, Fogh Rasmussen, said that a full m embership of the

Nordic Council for The Faroes and Greenland would be again st the Danish Constitution,

without explaining why and wh ich clauses would be violated . "

Based on the previou s conclusions, it is very hard to uphold the legal argument that

a full Faroese and / or Greenlandic membership would be against th e Danish Constitution,

especially bearing in mind that the assumption of the Dani sh Realm as a unitary state is not

valid, as Denmark is a member of th e Ell whil e Th e Faroes and Greenland are not .With the

Ell being a supranational institution in several are as, th e Ell division of the Dani sh Realm

breaks the un itary state structure. Taking into account that no dir ect paragraph in the

Dani sh Const ituti on prohibits full membership forThe Faroes and Gr eenland , and stress­

ing that th e Dani sh Realm is not a unita ry state, leads to the conclusion that th ere is no

Danish consti tutional obstacle for full Faroese and Greenlandic membership of the Nordic

Council and the Nordi c Council of Ministers.

It is also hard to see any logi cal constitut ional frame, when The Faroes were not only

permitted to, but even enco uraged to apply for associated membership of the IMO.

Is the Nordic Council Open For the Autonomous Polities?

This might require an update or change in the Helsinki Agr eement, but that has been don e

several times before . And , as the empirical investigation of this chapte r concludes, in th e

end it is the politi cal will, in both the organization and the metropolitan state, that det er­

min es the outcome . In this case, Denmark has chose n to say that it is not possible accord­

ing to the Danish Constitution . And as all the members have to agree on changes, leaving

Denmark with the right to veto , the Nordic Council is not ope n for non-sovereign politi es

as full members . But the outcome is determined by the political climate in Denmark and

the organization, not by juridical obstacle s.

As Denmark went against th e proposal and there has to be a unanimous decision of

th e members , there was no real discussion on the outcome, but the understanding was ,

that th e step would have been pos sible if Denmark had been in favor. So this is a prime

example of political will for non-sovereigns access, here th e non-sovereign has the neces-

38 http :/ /www.statsministeriet .dk /Index/dokumenter.asp?o=2&n=0&h=2&d= 170t;&S= I .
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sary aut onom y, appa rently has the political will in th e organization, but no t th e accepta nce

of the metropolitan state, thus failing to achieve the des ire d access.

The International Maritime Organisation

The Faroese membersh ip of the IMO shows that with political will a great deal is possible.

O f co urse,The Farces are limit ed, as it is an associate d member ship and not a full one, hut

it is on its own now, not through Denmark, and mem ber ship has create d a direc t contact

between the IMO and The Faro es.

In th e IMO case , Faroese membership was seen as practica l, as it is a very impo r­

tant policy area for The Faro es, and because of the fact that Denmark cannot ratify treaties

int ernally on the Faroese jurisdiction on policy areas under Faroese power.

These recent cases of the internatio nal profile ofThe Faroes can be said to fit the pat­

tern of political will. In the case of the IMO, there was polit ical will in both the organiza­

tion and the met ropolitan state ; in additio n ,The Faroes had the responsibil ity of the policy

area .

In the case of the Nordic Council , the metropoli tan state did not have the political

will and thu s blocked the possibility ofThe Faro es becoming a full member of the Nordic

Council. Th is is de spite th e fact that the Dani sh Prime Minister in his op ening speech

said that The Faroes and Greenland would be given more room to man oeuvre in for eign

affairs.

Conclusion

In th e first part of this chapte r, I tried to describe th e inte rnational profil e of Greenland

and the Faroe Islands, finding that th ey operate acco rding to a number of different models

and defacto subj ect status.

In the seco nd part , I car r ied out empirical research on the relat ions between non -sov­

ereign polities and the access to the int ernational community. I found that they have access,

but that the access dep end s on the will of the metrop olitan state and the polit ical will in the

organization , alth ough many of them have op ened up for some kind of member ship, if the

polity has the respons ibility of that area.

In the third part, I looked into th e conste llatio n of other Western states with over seas

non-sover eign polities in their state st ru cture. There is a clear tend ency to give int erna­

tional room to the non-sover eign politi es. In the fifth par t, we saw that Denmark is amo ng

the more regressive states in thi s area.

In th e fourth part, I looked at the island polities atta ched to European countr ies and

their relat ions to the Ell. Surpr isingly, I found that m ost of them have vot ed on wheth er or

not to join the Ell, together with their metropolitan state .Therefore, they have been given

the right to exercise self-determination on wh eth er to jo in the Ell or not , some what at

odds with th eir respective metropolitan states claiming that th e associates do no t have the

right to ex te rn al self-de te rm inatio n .
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Most of th e international organizations are op en for non-sovereign polities, as long as

th ey have responsibility on a spe cific area and internally can ratify and implement th e trea­

ties of th e organization . Moreover, the acceptance of th e metropolitan state and the organi­

zations' members are need ed .

Finally, th e Danish integration into th e Eli has , in my op inion, completely shattered

th e constitutional unity of th e Danish Realm, leaving no constitutional excuse for increased

autonomy to The Faro es and Greenland in foreign relations.

The news is that non-sovereigns can act on their own in th e international or global

community inside th e areas in which th ey have autonomy, and even if it has to be with met­

ropolitan sta te acceptance, in many cases, th ey do th e intera ct ion th emselves, not through

th e m etropolitan state, whi ch in my opinion manifests a de facto status as a subj ect . The

problem concerning th e Danish Realm is that so far everything has to be done with th e

acceptance of th e current Danish political will , maintaining a system of great power asym­

metry and the danger of populism . A look into other m etropolitan state s and non-sovereign

polities has revealed that it is possible to have systems that are more flexibl e and in line with

th e cur re nt international or global com munity, and thus room for functional membership s

and functional sovereignty.



200

Annex I

Non-Sovereign Polities - An Overview

B08i Eliasen

Constitution Int. profile Metro EU/NAFTA Grants
delef.!otion member

Anoui lla Y( I'l82) Y' OCT
Bermuda Y( I'l68) Y' OCT
[er sev Unwritten No Yes OCT No
Gu ernsey Unwritten No N
Isle of Man Unwritten OECD /WTO N
Cayman Y I 'l ( 8) Y' N
Falkland Y I 'l '(7) N· Y' /UK OCT Defence
Gibraltar Y 1969) Y' OCT
Montserrat Y( I 'l6'l) y 7 OCT
Pitcairn Y (I 'l6 <l) Y' OCT
St.He!ena Y (1988) UK No OCT N
Turks & Caicos Y(I 988) Caricom l No OCT Y

UK'
Br. Viroin Y (1'l77) Y'o OCT
Fr. Guyana French Y"
Guadaloune Fre nch "
Reunion Fren ch "
Mayotte French '.
S. Pierre et French "

Miq uelon
French French Y"

Polynesia
New Caledonia French '7

Mad eira Y Member
Azores Y" Member
Aruba Y (1'l86) ' 9 OCT
D.Antilles Yt r o ca.) >0 OCT
Canaries Snanish Member
Baleares Span ish" Member
Aland " Member
Cook Y ( 1'l6d ' I

Niue Y (IQ 7<l) '.
Tokelau No ' I

A. Samoa Y (1'l66) " N
Gu am Organic act 1] N

(I q ( 0 )

N. Mariana Y (1978) " N
Puerto Rico Y (l'lO) '9 N
US Virgin Organic act j O N

1( 19 (4)
Gr een land Danish l' OCT
Faro es Danish p N

Scotland Member
Northern Member

Ireland
Wales Member
Hons Konz II

Macao 14

Taiwan H
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CARICOM (associate) , COB, Interp ol (sub-bureau) , OECS (associate) , ECLAC (associ­
ate) .
CARICOM (observer), CCC, ICFTU , Interpol (sub -bureau) , IOC.

3 CARICOM (observer) , COB, Interpol (sub-bureau), IOC, UNESCO (associate) .
4 Falkland is only a memb er in United Kingdom OverseasTerritories, and OCT.
5 UN Committee on Decolonization and Commonwealths Parliamentary Association.
6 Interpol (sub-bureau) .
7 CARICOM, COB, ECLAC (associate), ICFTU , Interpol (sub-bureau) , O ECS,WCL.
8 src.
9 CARICOM (associate), COB, Interpol (sub-bureau) .
10 CARlCOM (associate), COB, ECLAC (associate), Interpol (sub- bureau) , IO C, OECS

(associate) , UNESCO (associate) .
I I FZ, WCL, WFTU.
12 FZ, WCL, WFTU .
13 FZ, InO C, WFTU.
14 FZ.
15 FZ, W FTU.
16 ESCAP (associate) , FZ, ICFTU, SPC, WMO.
17 ESCAP (associate), FZ, ICFTU, SPC, WFTU, WMO.
18 Both Azores and Madeira have own constitutio ns on own affairs, and are also under the

Portuguese Constitution.
19 CARICOM (observer), ECLAC (associate) , Inter pol, IO 'C, UNESCO (associate), WCL,

WToO (associate) .
20 CARICOM (observer) , CCC, ECLAC (associate), Interpol, IO'C, UNESCO (associate),

UPU, WCL, WMO, WToO (associate) .
2 I Both the Baleares and the Canaries have statutes, as the other Spanish autonomous

reg ions , on own affairs.
22 Nordic Council.
23 ACP, AsDB, ESCAP (associate) , FAO, ICAO, ICFTU , IFAD, IFRCS (associate), IO C,

OPCw, Sparteca, SPC, SPF, UNESCO,WHO, WMO.
24 ACP, ESCAP (associate) , FAa, Sparteca, SPC, SPF, UNESCO, W HO, WMO.
25 SPC, UNESCO (associate) , WHO (associate).
26 ESCAP (associate), Inter pol (sub-bureau), IO C, SPC.
27 ESCAP (associate), Interpol (sub-bureau), IOC, SPC.
28 ESCAP (associate), Interpol (sub-bureau), SPC.
29 CARlCOM (observer), ECLAC (associate) , FAa (associate), ICFTU , Interpol (sub -

bureau) , roc,WCL, WFTU, WHO (associate).
30 ECLAC (associate) , Interpol (sub -burea u), IO C.
3 I NC, NIB.
32 NC, NIB.
33 APEC,AsDB, BIS,CCC, ESCAP (associate), ICC, ICFTU , IHO, IMO (associate), Interpol

(sub -bureau), IO C, ISO (correspondent), WCL, WMO, WToO (associate) , WTO.
34 CCC, ESCAP (associate), IHO, IMO (associate), Interpol (sub-b urea u), ISO (correspon­

dent), UNESCO (associate), WMO, WToO (associate) , WTO.
35 APEC,AsDB, HCIE, ICC, ICFTU, IFRCS, IO C, WCL, WTO.
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Annex 2

International Organizations Contacted in the Empirical Research

Dateof answer

BOBi Eliasen

EPO http: / I www.european- European Patent Office 2.9 . 2 0 0 2

natent-office. ors
WEU http: / /www.weu.int Western Euro pean Un ion 28 .8.200 2

CoE http:!1coe .int Co uncil of Euro pe 4 ·]· 2 0 02

OSCE http: / I www.osce.org O rganisat ion for Security and 21 . 8.02

Co-oncr ation in Eurone
EFfA http :/ I www.efta. int European Free Trad e Association 8 .]. 2 0 0 2

EBRD http :/ / www.cbrd. corn European Rank for 4 . 9 . 2 0 0 2

Recon struction and Development
CEPT http : / I ww w.cept .org Centra l Co nference of Postal ] 0 . 10 . 20 02

and Telecommunications
Administrations

ECMT http:/ / w w w r .oecd .orgl European Confere nce of 2 3 . 9 . 2 0 0 2

cem l Minister s ofTransoort
OECD http:/ I www.oecd. org/ O rganisat ion fo r Econ omic Co- 16 . 9 . 20 0 2

o peration and Development
NATO http:/ I www.nato .int Nor th At lanticTreaty 14.1 0.2 0 02

O rvanisation
NAM http :/ I www.nam .gov.za/ No n Aligned Movem ent 28.8 .2002

IPU http:/ I www.ipu.org Inter Parli amentary Union 22.8200 2

INT O SAI http:/ 1 International O rganizat ion of 22 .8 .2002

www.intosai. orv Supreme Audit Inst itution s
ICP O /lnterpo l http :/ 1 Internationa Criminal Police 24 .9 . 2 0 0 2

ww w.int ernol. int O roa nisat ion
O lE http: / 1 www.oie. int O ffice Internat ional de Epizoo ties No answe r

CARl http :/ I www.cahLorg/ 21. 8 .2 0 0 2

lCSTI http: / /www.icstLsu / Inte rn ational Cente r for Scientific 21. 8 . 20 0 2

and Techn ical Information .
ILO http: / /www.ilo .org Intern ational Labour 23 . 10 . 2002

O rsanisation
FAO http:/ I www.fao.org Food and Agr icultural Information from homepage

O rvanizat ion of UN
UN ESCO http :/ 1 UN Educatio nal, Scientifi c and Infor mat ion from hom epag e
www,unesco.orz Cultural O rvanization
ICAO http :www.icao.org Intern at ional Civil Aviation 2 2 . 10 . 20 0 2

Orvanization
WHO http:/ / www.who.int World Health Organization Infor mation from hom epage

IMO http:/ I www.imo.org Int ernationa l Maritime , 6 . 9 . 2 0 0 2

O roanisat ion
ITU http : / I www.itu .int Intern ationalTelecommnicat ion 2 ,.9 . 2 0 0 2

Union
WMO http :/ I www.wm o.ch/ World Met eorol ogical Infor mation fro m hom epage
ind ex -en.html O rz anization
WIPO http :/ / www.wipo.int World Intell ectual Property 29. 10 .2002

O rc anlzation
UNIDO http:/ I www.unido.org UN Industri al Development 26 .9 . 2 0 0 2

O roanization
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IAEA http : / /www.iaea .org International Atomic Energy 25 .9 . 2 0 0 2

Aocncv
WTO http :www.wto.or g World Trade Organization 25 .9 . 2 0 0 2

WToO http : / /www.world- World Tourism Organization 2 6 . 9 . 2 0 0 2

tourism .o ro
CTBTO http: / / www.ctbto.org Preparato ry Com mission for the 14 .1 0.2002

Comp rehensive Nuclea r-Test-Ban
Treaty Organizat ion

OPCW http :ww w.opcw.or g Organisation for the Prohibition 25.1 0.2002

of Chemica l Weapons
W CO htt p :/ / www.wcoomd.org Worl d Customs Organisation 2 1. 11.2 002

IW C http : / / ww w.iwcoffice.org Intern ational W haling 25 .10 .2002

Commission
UN http : / /www.un.org United Natio ns 8 . 1. 20 03

EU htt p:/ / www.eu.i nt European Union 10 . 2 . 2 0 0 3

O ther international organizatio ns with which th e non- sovereign polities in th e research

have interaction .

g

IC ES Intern ational Council for the Explora tion of the Sea
CI TES Conve ntion on InternationalTrade in Endangered Species of Wi ld

Flora and Fauna
NA FO North West Atlantic Fisheries O roanizat ion
NEAFC North East Atlan tic Fisheries O roanization
NAMMCO Nor th Atlantic Marine Mammal Com mission
NASCO North Atlantic Salmo n Con servation Oroanization
CARlCOM Caribbean Communi tv and Com mo n Market
ECLAC Economic Commission for Latin America and the Car ibbean
IOC International Olympic Com mittee
ICES Intern ational Counci l for the Exploration of the Sea
WCL World Confederation of Labor
CDB Caribb ean Development Bank
ACP Group African Caribbean and Pacific Group of States
As D B Asian Deve lonm ent Bank
ESCA P Economic and Social Commission for Asia and the Pacific
IFAD Int ern ational Fund for Agricultural Development
SPARTECA South Pacific RegionalTrade and Econo mic Cooperatio n Agreement
SPC South Pacific Com mission
SPF South Pacific Forum
FZ Franc Zone
W FfU World Federation ofTrade Unions
ICFfU Intern ational Con federa tion of Free Trade Unions
APEC Asia-Pacific Economic Coo neration
BIS Bank for Internat ional Settlements
CCC Custo ms Coo Deration Council
IC C International Chamber of Commerce
InOC Indian Ocean Commission
IFRCS Internat ional Federation of Red Cross and Red Crescent Societies
UPU Universal Postal Union
O ECS Oroanizatio n of Eastern Car ibbean States
BCIE Central America n Bank for Economic Inte ration





10 - The Danish Realm and
Developments in t h e EU
Bogi Eliasen

Denmark, like the rest of the Ell countr ies, has been in a process of int egrating its defence,

curre ncy, judi ciar y and citizenship into the Ell.

Although the Danish peopl e voted "No", there is a strong political will to trans­

fer these fo ur fields of responsibility to the Ell, but thi s will only happen through a ref­

erendum . As it is, Denmark has these areas as derogation s in its relati ons with the Ell.

Currently, the areas defined as Kingdom Affairs, and the core of sovereignty in the Danish

Realm, are: defen ce, the Supreme Court, citize nship and foreign relation s; that is to say,

largely the same policy areas.

The Faroes and Greenland are not members of the Ell .Th e Faroe s never ente red th e

Ell and Greenland withdrew from it .T his mean s that Danish obligations in the Ell do not

coverThe Faro es and Greenland .

Gr eenl and and Th e Faroes are not part of the Dan ish Ell process. Th ey do not partici­

pat e in referenda on Ell qu estions and they have th eir own separate bilateral agr eements

with the Ell .

The last referendum on the sing le curre ncy was not held in Greenl and or The Faro es,

because these entities are outside the Ell, so techni cally it was not a referendum concern­

ingThe Faroes or Greenl and . It wo uld , however, be difficult to deny the obvious functional

impact on The Faroes and Green land had the Danish peopl e voted in favor, wh ich empha­

sizes the problems of definition in this area.

Thi s situation is, on the other hand, a clear manifestation of Greenl and and Th e Faroes

as distin ct entities or politi es. A state , claim ing to be unitary, is comprised of three dist inct

entities, of whi ch one is a member of the Ell, while the other two are not.

Und er the present constr uction , if Denmark is to be fully int egrated into the EU,Th e

Faroes and Greenl and will be ruled from an institution to which they have dem ocrati cally

decid ed not to belon g.

Sjr'mJur Skaale (ed.), The Right To National Self-Deter mination, 205 -208.
© 2004 Koninklijke Brill N V. Printed in the Netherlands.
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No Status Quo

BOB; Eliasen

Maintaining the statu s quo is therefore not possibl e . Taking over the areas of responsibil ­

ity that Denmark transfer s to the EU would be one option . The seco nd would be to join

the EU with or und er Denmark , which should he possible given the fact of Greenland 's

former status within the EU.The th ird optio n would be to declare ind epend ence and join

the EU as a sovere ign state (the example of Malta provides a precedent) .The fou rth would

be to continue as though everything is the same and he ruled from Brussels, with out being

a m ember.

I. Remaining outside the EU and taking over the areas of res ponsibility that Denmark

transfers to the EU will still have impli cation s with respect to for eign policy, e.g. the

DFG syste m .

2 . Entering as a part of Denmark might provide one of the Danish seats in the EU parli a­

ment, such as Greenland had it du r ing its membership.

3 . Join ing the EU as a sovereign state .

4. False status quo, becoming an asymmetric condo minium of the Danish Realm and the

EU.

Und er the construct ion of th e Dani sh Realm today, Greenland and Th e Faroes have the final

decision in are as of respons ibility that are in the hands of their Governments. Denmark's

transfer of power in such are as to the EU has little significan ce dom estically for Greenland

and Th e Faroes. But it would be much mo re complicate d if Denmark were to transfer

pow ers to the EU that are otherwise defined as Kingdom affairs . These affairs are what

some wou ld claim to he the core of sovereignty: de fence, citizenship, the Suprem e Court

and fore ign relatio ns.

Even if ther e is, as it would seem at present, a political will to transfer areas of respon­

sibility other than those mention ed in the Hom e Rul e Acts, probl ems will still ar ise in the

int ernational functions of these areas, as they would still have to go th rough the Danish

Foreign Affairs system.

Breaking the Danish Kingdom Structure

Th e Dani sh Kingdom or Realm is comprised of three entities , of which one is dominating

and two are dom inated. Denmark on behalf of itself and the dominated polities neverthe­

less has the power to adm inister cer tain commo n or Kingdom affairs. If Denm ark trans­

fer s sovereignty in these matter s to ano ther institut ion / entity, th is breaks the str ucture of

the union .The situation becomes even more complicated if both of th e dom inated polities

have chose n not to be a part of the EU.Therefore, at the point at which Denmark decid es

to transfer Kingdom affairs to the EU, power s over these areas should simultaneously be

transfer red to Greenland and /or The Faroes if they so wish. Alternati vely, simultaneous

referenda could be held in Denmark , Greenland and Th e Faro es, with the vote in Denmark

conce rning the transfer of sovere ignty to the EU, and the referend a in Th e Faroes and

Greenland conce rning the taking of sovereignty in th e same areas of respo nsibility.
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Th ere are nuances in th is process, as the Home Rule Act divides areas of responsibil ­

ity into different categor ies : areas that can be transferred unilaterally, if the one part wishes

it , eithe r Faro es/Greenland or Denmark (A) ; areas that mu st be negotiated (B) and areas

that cannot be transferred , namely Kingdom affair s, wh ich are technically all the areas not

men tion ed in categor ies A or B.

Areas A and B present no complications, because responsibility for them can be taken

over by Gr eenland and Th e Faroes witho ut difficulty. Th e complications arise in relat ion

to Kingdom affairs .The former Danish Govern me nt, for example, was of th e opinion that

Kingdom affairs canno t be transferred to The Faroes. The present Dani sh Government

does not app ear to be quite so adamant , but this can change with the political majority

and the most recent signals are that it will be possible to take over areas that are not men ­

tioned on the list , but not the areas that are considered the core of sovereignty (see below).

Negotiations are now underway between The Faroes and Denmark on a law whi ch makes it

possible to take over all areas apar t from those defined as the "integrity of state ."

In dem ocratic terms it is difficult to defend the apparently existing option for

Den mark to transfer sovereignty to an inst itution , of whi ch both the other polities in the

Realm have chosen not be to be a par t.

Th e very possibil ity that Denmark will hold a referendum on these matt ers is eno ugh

to justi fyThe Faro es and Greenland being given the oppo r tunity to take over these areas of

responsibility already now. Kingdom affairs are major areas, which for Greenland and Th e

Faroes will require a great deal of pr eparat ion .

O ne othe r approach could be that the dominated polities are given the respon sibility

for Kingdom affair s (at least those that might be transferred to the EU), and the politi es

decide them selves wh ether they shall be admi nistere d fro m the EU, but with the optio n to

recall these areas of responsibili ty unilaterally.

O ne solution might be to sugges t that The Faro es and Greenland not only take over

the areas of respo nsibility that Denmark tran sfers to the EU, but also the international

functi ons with respect to the same areas. Thi s may clash with the normal perception of

sovere ignty (absolute sovereignty), but wo uld be in keep ing with my empir ical resear ch

regarding the access of non -sovereign politi es to internat ion al organizatio ns , and wou ld

thu s be in line with what I claim to be functional sovereignty.

Co mme nts on the core areas of sovereignty:

Defen ce: Can be transferred to the EU and is combined with int ernational coope ra­

tion through NATO. Some microstates do not have their own national defence, e .g.

Iceland .

Citizenship : Can be transferred to the EU. Citize ns of some of the no n-sovere ign poli ­

ties in the UK do not enjoy full citizenship in Great Britain .

Judicial : Can be transferred to the EU and non-sovereign politi es have thi s compe­

ten ce , e .g. Aruba, Scotland.

Cur rency: No n-sovereign polities, e .g.T he Falkland Island s and New Caledo nia have

their own currency.
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It is no longer possible to make th e classical disti nction between foreign and domestic

relation s, as many areas of responsibilit y today are directl y related to comm itments made

through membership of international organizations and through bi- and multilateral trea­

ties with the equal compe te nce of other countr ies , such that th e so-called core of sover­

eignty is not th at persistent around th e world .

In conclusion , th e following qu est ion can be raised : if Denmark can transfer areas of

responsibility to th e EU without providing Greenland and Th e Faro es with a democratic

voice in th e process, and with th e ob vious func tional impact thi s would have on Gr eenland

and Th e Faro es, does thi s not crea te a situation of modern colonial non-access?

It is therefore necessar y for Greenland and T he Faroes to have th e right to tak e over

th e policy areas that Denmark transfers to th e EU, and an appropriate app roach would be

sim ultane ous referenda in all three parts of the Danish Kingdom .
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